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Editorial 
 

Peril appears set to remain a defining feature of many refugees’ journeys, wherever in the world 
they undertake them. In the last week, it has been reported that at least 130 refugees fleeing 
violence in western Burma drowned in an overcrowded fishing boat (Burke 2012), while Human 
Rights Watch (2012) have noted that, as of August 2012, 170 people had died this year during 
their attempts to cross the Mediterranean from North Africa to Europe. Both sets of tragedy 
have occurred in the context of rapid political change – as apparent signs of political opening 
start to show in Burma, and the ‘Arab Spring’ has swept across the Middle East and North 
Africa – which have not necessarily being matched with improvements in respect for human 
rights in these regions. In the meantime, opportunities to access asylum in a safe manner – for 
instance, through resettlement programmes – remain disturbingly scarce. Yet despite these 
realities, in keeping with OxMo’s ethos, a number of this issue’s articles shed light on remarkable 
initiatives which seek to mitigate challenges affecting the lives of individuals in diverse contexts 
of forced migration.  

The issue opens with our Policy Monitor, which contains a wide geographical and thematic range. 
Our first article, by Christian Pangilinan, assesses indications that Tanzanian refugee policy may 
be revised, anticipating possible policy shifts beyond encampment which take account of the 
existence of Tanzania’s extensive urban refugee population. Secondly, Leana Podefza and 
Charlotte Manicom show how the ‘deportation turn’ (Gibney 2008: 146) across the global North 
may be leading to instances of refoulement. Drawing on the case of the United Kingdom, they 
point to a clear need for systematic documentation and monitoring, as promoted by initiatives 
such as the Fahamu Refugee Programme’s Post-Deportation Monitoring Network. In our third 
offering, Ian Robinson and Iffat Rahman highlight the under-reported and protracted plight of 
the stateless Rohingya and question who bears the responsibility for their protection, considering 
the relevance of the ‘Responsibility to Protect’ doctrine in this context. Lastly, Victoria Rietig 
explores Mexico’s new anti-trafficking legislation, and considers the likelihood of these advances 
being translated into tangible changes in policy and practice on the part of the Mexican 
government, given a backdrop of widespread corruption and impunity. 

In the Law Monitor, our four authors offer topical analyses of recent crises and changes in 
domestic legislation regulating forced migrants. Ainslie Avery examines the gaps in the 
international legal protection of internally displaced people (IDPs) and argues, in a broadly 
similar vein to Robinson and Rahman, that the emerging concept of ‘sovereignty as 
responsibility’ may provide a potent framework within which to advocate for the formalisation 
of international mechanisms for protecting and assisting IDPs. Ilona van Breugel builds on Tess 
Hellgren’s compelling analysis of (il)legality and forced migration published in our previous issue 
(Hellgren 2012), by exploring the criminalisation of irregular migrants under the Dutch Aliens 
Act 2000, further illustrating the often arbitrary nature of the legal/illegal binary vis-à-vis 
questions of citizenship. In contrast, Cavidan Soykan offers a nuanced reflection on Turkey’s 
New Draft Law on Foreigners and International Protection, assessing the important advances 
marked by the Draft Law for the protection of forced migrants in Turkey, which are balanced 
against the legal shortcomings that remain. Finally, Sabrina Tucci analyses the repercussions of 
the Libyan uprising on (forced) migrants both in the country, and those who have fled to 
Europe, drawing attention to protection gaps which have been exacerbated by the EU’s less than 
welcoming response to those fleeing the effects of the ‘Arab Spring’. 
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This issue’s Field Monitor opens with an article by Eleanor Danielson, who shifts the focus away 
from the impact on displacement of political upheaval in the Middle East and North Africa to 
the effects of such turmoil on refugees from other regions who are already seeking protection in 
Cairo, with particular reference to these refugees’ own advocacy within the city. Corey Pattison 
highlights displacement occurring as a result of violence within Kachin State, which has 
continued unabated despite Burma’s apparent edgings towards democracy. Finally, Brooke 
Mackenzie turns our attention to education on the Thai-Burmese border, questioning the merits 
of learner-centred pedagogy in this context, vis-à-vis the goal of creating a sense of normalcy in 
refugees’ lives.   

In our First Hand Monitor, Nina Perkowski details one disturbing instance in which asylum 
seekers were summarily deported from Catania/Sicily, in clear contravention of international 
standards. This is occurring against the backdrop of the processes analysed in Sabrina Tucci’s 
piece in our Law Monitor. We are also proud to present our first two Multimedia pieces, entitled 
A Life on Hold and Rain is Beautiful. Submitted by Amnesty International, the two videos chart the 
progress of a Somali refugee from life in a refugee camp to resettlement in Sweden, and call for 
an expansion of resettlement places in the hope of obviating the need for refugees to embark on 
the kinds of journey which we opened this Editorial by highlighting.1 

In our Academic Articles section, Christoph Tometten explores the ways in which extending 
freedom of movement may not only address the paradox inherent in the contemporary process 
of (partial) globalisation, but may also provide a means through which to enhance protection in 
the context of mixed mass migration. He suggests an alternative framework for how asylum 
could be conceptualised from a human-rights perspective in ways complementary to continuing 
respect for principles of sovereignty. 

The publication of this issue marks the handover from the current Editorial team to the next 
generation of editors. We would like to thank all the editors involved in bringing out this edition, 
and of course our authors for contributing to these crucial debates and envisioning how the 
situations they describe can be ameliorated. We hope that you enjoy the articles in this issue and 
wish all the best to the incoming team. 

 

Chloé Lewis and James Souter 

Oxford, November 2012 

 

  

                                                 
1 The two videos can be viewed at http://oxmofm.com/?page_id=107.  

http://oxmofm.com/?page_id=107
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Implementing a Revised Refugee Policy for Urban Refugees in Tanzania 
 

By Christian Pangilinan 

Abstract  

Although well known as a host for refugees in rural camps, Tanzania also hosts a large 
population of urban refugees. Like most urban refugees in Africa, these refugees live without 
legal status and without humanitarian or resettlement assistance. There are indications that 
Tanzania will adopt a revised policy that will recognise urban refugees. However, a revised policy 
will likely continue to make use of refugee camps and to impose restrictions on refugees who 
intend to legally reside outside of camps. The Tanzanian government may be able to take steps 
to mitigate the impact of these limitations.  

Introduction  

While Tanzania is known for its sizeable population of refugees in rural camps, the country also 
hosts a population of refugees who live outside camps (USDS 2012; Chaulia 2003). Known as 
‘spontaneous,’ ‘self-settled’ or ‘urban’ refugees, these refugees lack legal recognition as refugees 
by the Tanzanian government and do not have access to humanitarian aid or resettlement 
assistance (Sommers 2001). In Tanzania, refugees outside camps include those in urban areas 
and those who have settled in rural areas in Western Tanzania (Whitaker 2002; Sommers 2001); 
this article focuses on the former. Among urban refugees, the government estimates the number 
in Dar es Salaam alone to be at least 10,000 (USDS 2012).  

Urban refugees in Africa typically lack legal status and fear being sent to camps, causing other 
challenges: exploitation by law enforcement and a lack of access to support services, official 
refugee status determination systems, and some durable solutions (Asylum Access 2011). 
However, because the government of Tanzania has indicated that it intends to address the 
challenges faced by urban refugees, a change of policy is expected (USDS 2012).   

The government’s intentions as well as the timing and content of a revised urban refugee policy 
remain largely unknown. But the possible change in policy undoubtedly raises questions about 
how a policy that recognises urban refugees will be implemented. This paper reviews current 
developments to describe challenges to official recognition of urban refugees, predicts the 
content of a revised policy, and provides suggestions on how a policy should be implemented 
within the confines of Tanzania’s legal and policy framework.  

Limits of a Revised Tanzanian Urban Refugee Policy 

Although Tanzania was once regarded as a world leader in refugee protection, anti-refugee 
sentiment stemming from conditions such as economic and humanitarian crises created pressure 
to reduce the country’s refugee population (Veney 2007). Refugees have been blamed for crime, 
environmental degradation and strains on public services (Loescher and Milner 2005). As a 
result, increasingly restrictive refugee laws have required almost all refugees to reside in refugee 
camps and have pursued the goal of Tanzania being refugee free (Chaulia 2003). Although 
Tanzania’s 1998 Refugees Act leaves the government with the choice of not placing refugees in 
camps,1 the Tanzanian government has required the majority of refugees to go to camps. The 
2003 National Refugee Policy made encampment and the goal of repatriating refugee the official 

                                                 
1 Section 16 of the act empowers the Minister of Home Affairs to create ‘designated areas’ for refugees, but the Act 

does not expressly require the Minister to do so.  
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policy (MHA 2003; Kamanga 2005). In camps, refugees can expect to depend on diminishing 
humanitarian aid (Crisp 2003).  

A revised Tanzanian policy towards urban refugees would be constrained by political factors. 
Accepting urban refugees may be a political liability. Some Tanzanian politicians have used 
refugees as scapegoats for economic ills (Veney 2007). Others promised to repatriate refugees if 
elected (Chaulia 2003). Regional and local governments may be unwilling to accept urban 
refugees in their jurisdictions. Indeed, they have already effectively stopped the naturalisation of 
162,000 Burundians who arrived in Tanzania in 1972 and were promised citizenship in 2008 
(Lomo 2012).  

The government’s drive to close Mtabila Refugee Camp and to repatriate 40,000 Burundian 
refugees who arrived after 1972 suggests that the goals of the 2003 encampment policy have not 
faded in importance (Guardian 2012). Moreover, there is little indication of public opposition to 
encampment and the restrictions on refugee movement it entails.  

The use of refugee camps has engendered its own difficulties. The provision of free education 
and health services to some encamped refugees, but not to Tanzanians, causes tension between 
nationals and refugees (Loescher and Milner 2005). Keeping refugees in camps prevents 
Tanzania from benefiting from refugees’ work and skills (Hovil 2007). Moreover, encampment 
requires the government and UNHCR to provide refugees with humanitarian support (Jacobsen 
2006).  

A De Facto Urban Policy? 

Elements of the Tanzanian government have adopted what may be a de facto means of accepting 
urban refugees. As Kagan (2007) explains, de facto refugees are those who lack assistance 
provided to recognised refugees. A de facto urban policy allows refugees to live in urban areas but 
denies them rights or processes available to recognised refugees.  

In 2011, the Ministry of Home Affairs’ Immigration Department began allowing refugees and 
others to obtain residence permits that had previously only been available in rural areas for 
irregular settlers (Asylum Access 2012). These residence permits are not free but, at ten thousand 
shillings (around six U.S. dollars), are much less expensive than other residence permits for 
foreign nationals, which cost at least 500 U.S. dollars (MHA 2012). Permit holders are able to 
live and work legally outside refugee camps (Asylum Access 2012).  

This is a promising development. In the past, Tanzania has taken much-criticised measures to 
reduce its refugee population, including forced repatriation (e.g. of Rwandan refugees) or 
refoulement through the closure of its borders (Human Rights Watch 2007; Hathaway 2005). The 
government’s openness to pursuing options for refugees besides encampment indicates that it is 
willing to accept urban refugees so long as they meet a minimum threshold for eligibility. For the 
moment, these criteria include long-term residence and some demonstrable self-sufficiency 
through ‘legally recognized small scale activities’ (MHA 2012). This policy is similar to the 
Ugandan practice of allowing refugees to reside outside camps so long as they can demonstrate 
that they have a place to live and employment (Bernstein and Okello 2007).  

However, the provision of residence permits to refugees along with other long-term residents is 
not a perfect solution. Urban refugees who are barred from applying for asylum because they 
never registered as asylum seekers for fear of being sent to camps may be unable to access 
refugee status determination procedures and obtain additional protections or durable solutions. 
Even if urban refugees are willing to forego humanitarian aid, they may prefer to be treated as 
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refugees rather than ordinary migrants – especially if this allows them to undergo status 
determination and be considered for resettlement or repatriation assistance. 

Recommendations for Implementing a Revised Policy on Urban Refugees 

A policy that recognises urban refugees would have the benefit of allowing refugees to reside in 
urban areas and still access status determination procedures and other support aimed at finding 
durable solutions. For refugees for whom camp life is unbearable, a revised policy would make 
leaving camps less of the stark choice between refugee or asylum seeker status and the freedom 
to pursue a livelihood. It is very likely that urban refugees would still face significant limitations. 
Despite a refugee’s long residence in Tanzania, the government may not be willing to permit 
work beyond the field of ‘small-scale activities’. And, if most aid continues to be channelled to 
encamped refugees, urban refugees may struggle to educate their children or access services that 
would have been more easily available in camps.  

Admittedly, such limitations may make acceptance of urban refugees more politically feasible 
since refugees would not be receiving humanitarian aid in the form of food and shelter. They 
might also reduce tensions between urban refugees and other urban populations. The selective 
provision of aid to refugees instead of to all urban populations may otherwise cause friction. 
Nonetheless, the government may be able to take steps to mitigate the impact of limiting urban 
refugees to ‘small-scale activities’ or requiring them to pay fees in order to be able to leave 
camps. These steps would help assure that refugees who can live outside camps and meet the 
government’s eligibility standards are able to do so.  

First, the continuation of refugee camps alongside recognition for urban refugees would require 
some means of deciding who may or may not leave refugee camps or not have to enter a camp. 
These would likely be made by the government but should be based on transparent criteria and, 
preferably, at a continued low cost for refugees themselves. Refugees should be able to apply to 
live outside camps without having to enter a camp to begin with and should have time to raise 
sufficient funds for any fees.  

Second, the government should allow refugees to apply to live outside camps in other areas in 
Tanzania besides Dar es Salaam. At present, procedures to reside outside camps are lengthy and 
expensive. For example, refugees who wish to work must first obtain permission from camp 
commandants to travel from refugee camps in the northwest to Dar es Salaam to be able to 
apply for a work permit from the Immigration Department (Rutinwa 2005). Making more offices 
available to obtain necessary permissions and documentation would reduce the cost of 
applications and allow refugees to live elsewhere than Dar es Salaam (Belvedere 2007).  

Third, refugee status determination and durable solutions (e.g. resettlement) procedures should 
be made available regularly outside of refugee camps in order to make them accessible to urban 
refugees. However, service providers for these procedures should have increased and regular 
access to refugee camps. This would help assure that refugees are not encouraged to leave camps 
solely because they believe doing so would make durable solutions available. Providing service 
providers, such as legal aid providers, more access to camps would reduce such pressures. 

Although these steps would not guarantee refugees in Tanzania all of their rights, they would 
improve Tanzania’s refugee policy and give more refugees the opportunity to live lives of dignity.  

 

Christian Pangilinan is a refugee legal aid lawyer in Tanzania. He is a graduate of 

Georgetown University Law Center, the University of York, and the University of British 

Columbia. The views expressed here are solely his own.  
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Avoiding Refoulement: The Need to Monitor Deported Failed Asylum Seekers 

 
By Leana Podeszfa and Charlotte Manicom 

 
Abstract 
 
Although the fate of deported asylum seekers remains largely undocumented, a number of 
organisations have compiled evidence that the human rights of failed asylum seekers are being 
violated upon return. Deportees are often arrested, put in prison, and tortured. Some are charged 
with treason; some disappear altogether. Using the example of the United Kingdom, this article 
argues that such deportations amount to refoulement, and must therefore be monitored. 
Importantly, more and better documentation of these cases may help influence asylum policies. 
 
 
Introduction 
 

As we will show in this article, many failed asylum seekers who are deported
1
 are faced with 

severe human rights violations upon arrival. This violates the principle of non-refoulement.
2
 

Unfortunately, there is little systematic documentation of these human rights violations in 
countries of origin so far. As deportation is increasingly used as a mechanism to manage 
migration, it is necessary to document what happens afterwards. Post-deportation monitoring 
may encourage the safety of deportees whilst building a body of evidence demonstrating that 
certain deportations amount to refoulement.  
 
This article calls for better research, systematic documentation and monitoring of what happens 
to failed asylum seekers post-deportation to effect changes in the asylum policies of asylum 
countries. Firstly, we will review the existing literature on post-deportation human rights 
violations. Using the example of the United Kingdom (UK), we argue that asylum seekers with 

genuine
3
 claims are being deported and that this amounts to refoulement. Lastly, we look at civil 

society initiatives that work on post-deportation human rights violations.  
 
Although the fate of deported asylum seekers remains largely undocumented, a number of 
organisations have compiled reports of human rights violations occurring in particular countries 
(see Corlett 2005; Edmund Rice Center 2004a, 2004b; Kanstroom 2012). Typically, these include 
arbitrary detention (often upon arrival at the airport), mistreatment and torture. Bernadette 
Iyodu, formerly of the Refugee Law Project, Uganda, paints the following scenario: 
 

A failed asylum seeker … arrives at Entebbe airport and is handed over to one of the 
security organisations. If suspected of political dissident activities, the person is taken 
… for questioning. Rape, for women, is inevitable. Children over the age of three are 
taken from their mother and put in an orphanage. Detention can last weeks, or 
months; a number of people have “disappeared” from custody (Iyodu 2010). 

 

                                                 
1 Deportation is defined as the ‘return of foreign nationals to their country of origin against their will’ (Gibney and 
Hansen 2002).  
2 In international law, refoulement refers to the return of individuals to inhumane, cruel, or degrading treatment. 
3 We use ‘genuine’ to refer to asylum seekers who fear persecution on one of the five convention grounds, and who 
should have been given asylum but have been rejected.  
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Such practices were also documented in Justice First’s report Unsafe Return (Ramos 2011), which 
found that failed asylum seekers deported to the Democratic Republic of Congo (DRC) had been 
harassed, imprisoned, and tortured by state authorities upon return. Two of the 17 deportees 
included in the report have disappeared altogether. Human Rights Watch (2012) also documented 
the fates of 13 failed Tamil asylum seekers – all of whom experienced arrest, mistreatment and 
torture after they had been deported from the UK. 
 
Moreover, several states view the mere application for asylum in another state as an act of 
treason. Amnesty International (2009: 4) found that in Eritrea ‘under torture … returnees have 
been forced to state that they have committed treason by falsely claiming persecution in asylum 
applications’. In Uganda, Iyodu (2010) asserts, ‘political ideology need not be the instigator for 
the mistreatment [of deportees] as people who have claimed asylum in the West are immediately 
regarded as a threat and are automatic targets’. In the DRC, deportees are also seen as having 
betrayed the government. In an interview with Justice First, a refused Congolese asylum seeker 
recounted how he was arrested post-deportation. He was told by state officials:  
 

You went to a foreign country…and said that we don’t respect human rights 
here…that you were ill-treated…And for having said that over there, here, on 
principle, we have to arrest you. Because there, you betrayed our country, you 
betrayed our government (in Ramos 2011: 2). 
 

In Sudan, simply visiting Israel is ‘punishable by long-term imprisonment or death’ (US 
Committee for Refugees and Immigrants 2009). 
 
International law is supposed to protect individuals from return to countries where they would 
face torture or cruel, degrading, or inhumane treatment (Art. 3 CAT; Art .7 ICCPR). This 
principle of non-refoulement is the cornerstone of international refugee law (UNHCR 1997). In 
Europe, states are further bound by the provisions of the European Convention of Human 
Rights (Art. 3 ECHR, see also ECtHR 1996). However, the UK continues to deport people to 
danger (Iyodu 2012, Ramos 2011, HRW 2012). As will be explored briefly, such deportations to 
danger are a symptom of the decreasing asylum space in the UK (see Haydon 2012). Indeed, 
Gibney (2008) suggests that deportations are increasingly used by governments to manage 
migration across Europe.  
 
For example, recent proposed cuts in legal aid in the UK have put more asylum seekers at risk of 
deportation. In 2011, the Guardian reported that Refugee Action had its government funding cut 
by 62 per cent. Refugee Action’s representative said ‘clients will … not receive the help they 
need to accurately make their asylum applications – which means they will be wrongly returned 
to murderous regimes’ (in Hill 2011). In 2010, Refugee and Migrant Justice (RMJ) went into 
administration due to cash-flow problems caused by changes to the legal aid system. This left 
10,000 forced migrants without representation (BBC 2010; Brulc 2010). Moreover, asylum 
seekers are often faced with a ‘culture of disbelief’ within the Home Office, which paints genuine 
claims as bogus from the outset. This can lead to ‘perverse and unjust [asylum] decisions’ (IAC 
2008a; see also Souter 2011). The Independent Asylum Commission (IAC) has further warned 
that some of the United Kingdom Border Agency’s (UKBA) targets regarding the number of 
returns have led to a ‘culture in which every application for asylum is viewed as a potential 
refusal’. The focus is on removal rather than on the provision of sanctuary to those in need (IAC 
2008b: 15). Confronted with disbelief and poor representation, genuine refugees are unable to 
put forward their claims properly. As a result, they can be faced with refoulement. 
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In the absence of official monitoring mechanisms run by states or the UN, civil society must fill 
the gap. Indeed, a number of organisations have called for a post-deportation monitoring system 
(Iyodu 2010; Ramos 2011). IAC wants to establish such a system for all deportations because 
‘[w]here there has been persecution on return, knowledge of such persecution would contribute 
towards better decision-making in the future’ (IAC 2008b: 27-28).  
 
Unfortunately, initiatives working on this subject are few and far between. In a closed discussion, 
a high ranking representative of a prominent human rights organisation pointed to the 
difficulties of post-deportation human rights monitoring: it would be costly, time-consuming, 
and frequently dangerous (Anon. 2012). Post-deportation persecution, he said, was not 
systematic and widespread enough to justify such a commitment of resources. We disagree. The 
brief overview of literature above shows that post-deportation human rights violations are 
indeed systematic and widespread. We believe that closer monitoring and documentation would 
further support this statement.  
 
A few organisations have started this important work: Justice First follows Congolese deportees; 
the Refugee Law Project receives Ugandan deportees and provides legal as well as psycho-social 
advice. The Post-Deportation Human Rights Project (PDHRP) at Boston College, 
Massachusetts documents unlawful deportations and presents test cases to Federal Courts to 
establish the right of deportees to reopen their cases from abroad (PDHRP 2012, see also 
Kanstroom 2012). 
 
However, these initiatives are insufficiently networked. Organisations in countries of origin do 
not know when people arrive (Working Group on Unsafe Return 2012). The Fahamu Refugee 

Programme (2012)
4
 is in the process of building such a network. Fahamu is compiling an online 

directory of organisations willing to assist failed asylum seekers post-deportation in host 
countries and countries of origin. Fahamu envisions that when a failed asylum seeker is being 
deported, an organisation working with the individual in the host country would use this 
directory to contact an organisation in the country of origin. Ideally, that organisation would 
then pick up the individual from the airport and provide support. Fahamu is also setting up a 
database to collect information about human rights violations against deportees and to lobby 
governments concerning their asylum policies. Dr Barbara Harrell-Bond (Fahamu) explains the 
rationale:  
 

Until now, there are only a few reports, which show that deportees have been 
detained, imprisoned, and tortured. By systematically gathering information, 
governments which deport failed asylum seekers will be made aware of these 
realities. This will help on-going asylum claims, and, ultimately, shape fairer asylum 
policies (Harrell-Bond 2012). 
 

Post-deportation monitoring and assistance faces a number of problems. The network needs to 
be extensively publicised in host countries and have reliable partners in countries of origin. The 
major issue in such an undertaking, however, is trust. Failed asylum seekers must be able to trust 
that the organisations receiving them in their countries of origin are genuine and are not security 
agents in disguise. Organisations in countries of origin must be able to trust that membership of 
the network will not expose them to the state. Developing a good vetting mechanism will be 
challenging. 
 

                                                 
4 Both authors are affiliated with the programme. 
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Nevertheless, these initiatives are timely in light of decreasing asylum space. Not only do they 
help individuals who have been deported; by documenting what happens post-deportation, they 
can influence asylum policies. Justice First has shown the way forward. After extensive lobbying, 
their report Unsafe Return (Ramos 2011) was included in the Country of Origin Information 
(COI) for the DRC (UKBA 2012). Despite this success, much more research and documentation 
is needed so that asylum policies may be influenced and no one is deported cruel, inhumane, or 
degrading treatment. 
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The Unknown Fate of the Stateless Rohingya 

 
By Ian G. Robinson and Iffat S. Rahman 

 
Abstract 
 
This article outlines the plight of  the Rohingya people in Northwestern Burma. It presents 
recent events and analysis following violent clashes between the Muslim Rohingya in Burma, the 
Buddhist Rakhine population and government security forces. The Rohingya have historically 
been marginalised and persecuted by the previous military junta and live a dismal existence both 
in Burma and in refugee camps in Bangladesh. This article raises the question of  whose 
responsibility it is to protect the Rohingya and puts forward recommendations for Burma, 
Bangladesh, UNHCR, ASEAN, and the international community to support and repatriate the 
existing refugees in Bangladesh. 

 
 
Introduction 
 
The Rohingya in northwestern Burma are described by Medecins Sans Frontiers (MSF) and the 
Office of  the United Nations High Commissioner for Refugees (UNHCR) as one of  the most 
persecuted people in the world. The generic term ‘Rohingya’ has been used to refer to Sunni 
Muslims living in the former Arakan State, designated the Rakhine State in 1989. According to 
the United Nations, there are approximately 800,000 Rohingya in Burma. They are officially 
stateless, disowned by Burma and shunned by Bangladesh, and their struggle has been one of  
the most under-reported humanitarian crises in the world. Even today, it is practically ignored by 
the international media and community (MSF 2010). In this paper, we will discuss the current 
situation of  Rohingya in Burma and in Bangladesh with a view to addressing the issue of  their 
citizenship and protection. We will provide recommendations for Bangladesh, Burma, UNHCR, 
the Association of  Southeast Asian Nations (ASEAN), and the international community in order 
to protect the Rohingya. 
 
In June 2012, the quasi-military government of  Burma declared a state of  emergency following 
clashes between Rakhine Buddhists and Rohingya Muslims in northwestern Rakhine state. The 
violence erupted after three Muslim Rohingya men were accused of  the rape and killing of  a 
Rakhine Buddhist woman. The conflict has been one of  the deadliest communal clashes in years 
and further questions the fate of  the Rohingya in Burma. Following the declaration, the military 
proceeded to commit acts ‘of  violence and other human rights abuses against the Rohingya 
including killings and mass scale arrests of  Rohingya men and boys in North Rakhine State’ 
(Refugees International 2012). Amnesty International has shown how both government security 
forces and the ethnic Rakhine have been implicated in the violence, which includes killings, rape, 
and physical abuse (Amnesty International 2012). Furthermore, security forces are turning a 
blind eye to the violence, arresting Rohingya without cause, and driving them from their homes. 
Thousands of  homes and businesses have been burned on both sides. Both sides have engaged 
in violence against each other. Eighty people are reported dead and more than 100,000 Rohingya 
have been displaced and are in a ‘desperate’ situation (Hindstrom 2012).  In July, Refugees 
International and the Equal Rights Trust formed a coalition of  58 organizations who 
condemned the targeted attacks launched by state authorities.  
 
When Burma gained independence in 1947, the Rohingya were not formally recognized as one 
of  the country’s official ethnic groups. They were excluded from both full and associate 
citizenship and the 1982 Citizenship Law of  Myanmar (Burma) legalised their statelessness. They 
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are subject to persecution, discrimination, extortion, restriction of  movement, land confiscation, 
and lack residence rights. By law, they must pay for travel permits to visit neighbouring villages 
and are not permitted to travel beyond three townships. The Rohingya have limited access to 
secondary and tertiary education and other public services. In addition to discrimination and 
intense restrictions, they face extreme poverty and lack development initiatives (Raglan 1994). 
 
Recently monks instrumental in advocating democracy released statements urging locals not to 
associate with the Rohingya. The monks have reportedly blocked humanitarian aid to several 
camps in Burma. This and the anti-Rohingya stance of  some members of  the democracy 
movement have drawn sharp criticism from observers. According to the Independent, ‘some 
monasteries in Maungdaw and Sittwe sheltering displaced Rakhine people have openly refused to 
accept international aid, alleging that it is “biased” in favour of  the Rohingya’ (Hindstrom 2012). 
 
Rohingya in Bangladesh 
 
Recurring ethnic violence since 1991 has pushed upwards of  250,000 Rohingya into Bangladesh, 
where they live in squalid conditions with little to no access to health care or education. Despite 
being a signatory to a number of  international treaties, including the Universal Declaration of  
Human Rights, the Convention Against Torture, and the International Covenant on Civil and 
Political Rights, Bangladesh has repeatedly ignored its associated obligations and the principle of  
non-refoulement. Asylum is critical for the high number of  Rohingya refugees who have been 
forced to flee armed conflicts and widespread human rights abuses (Raglan 1994).  
 
Bangladesh has repeatedly refused to recognise these Rohingya as refugees and will not grant 
them citizenship. An unprecedented humanitarian crisis has existed in the unofficial camps for 
years. Refugees in these camps are forced to live as undocumented migrants, vulnerable to ill 
health, exploitation and abuse. MSF reports that malnutrition and mortality rates are past 
emergency thresholds and the required minimum access to safe drinking water, sanitation, and 
medical care is lacking. However the Bangladeshi government prevents the international 
community from assisting what it calls ‘illegal’ refugees in and around Cox’s Bazar (Kiragu et. al. 
2011). According to the government of  Bangladesh, Rohingya have been living in Burma for 
centuries and should be considered Burmese citizens.  
 
Who Bears Responsibility to Protect the Rohingya?  
 
In 2008, after cyclone Nargis devastated the country and put millions of  lives in jeopardy, 
Burma’s military junta prevented the delivery of  critical aid to desperate civilians. Meanwhile, the 
international community struggled with the applicability of  the Responsibility to Protect 
Doctrine (R2P). With this new crisis and lack of  ownership, we need to revisit the question: 
whose responsibility is it to protect the Rohingya?  
 
Sparked by the atrocities of  the Rwandan genocide, the Responsibility to Protect doctrine was 
adopted by UN member states at the 2005 UN World Summit. Its three guiding principles are: 
 

1. The State carries the primary responsibility for the protection of  populations 
from genocide, war crimes, crimes against humanity and ethnic cleansing; 

 
2. The international community has a responsibility to assist States in fulfilling this 
responsibility; 

 
3. The international community should use appropriate diplomatic, humanitarian 
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and other peaceful means to protect populations from these crimes. If  a State fails 
to protect its populations or is in fact the perpetrator of  crimes, the international 
community must be prepared to take stronger measures, including the collective 
use of  force through the UN Security Council (International Coalition for the 
Responsibility to Protect, undated). 

 
Despite R2P doctrine being adopted by ASEAN member states, it has not been welcomed in 
Asia, nor has its application been seriously considered. Particularly in the case of  the situation in 
Burma, ASEAN member states’ interest in their own regional and international standing conflict 
with protection concerns. Further, the principle of  non-interference in the internal affairs of  
other ASEAN member states enshrined in the ASEAN charter restricts room to act. Despite 
these roadblocks, ASEAN ‘has existing mechanisms, namely the ASEAN Regional Forum (ARF) 
and the ASEAN Intergovernmental Commission on Human Rights (AICHR), which deal with, 
and can be used as mechanisms, to implement the R2P principle’ (Karim 2012). The 
predominately Muslim states of  Indonesia and Malaysia could take the lead within ASEAN and 
advocate on behalf  of  the Rohingya.  
 
Generally speaking, R2P has been highly controversial due to its third pillar, which advocates for 
use of  force as a last resort. Organisations such as the International Coalition for the 
Responsibility to Protect stand strongly against military intervention, arguing that military 
intervention will not improve the humanitarian situation inside Burma. Other advocates point 
out that the R2P doctrine does not necessarily require military intervention through the UN 
Security Council. Indeed, a military intervention in Burma would be counterproductive. The 
International Community must use all diplomatic, humanitarian and peaceful means to pressure 
the Burmese Government to grant the Rohingya full citizenship and develop a comprehensive 
plan to engage ethnic minorities in an inclusive reconciliation process.   
 
Recommendations and Conclusion 
 
A long-term peaceful resolution of  the crisis can still be achieved with the combined actions of  
Burma, Bangladesh, ASEAN, UNHCR, and western trading partners. 
 
There is little reliable information available from Rahkine state; blatant misinformation is being 
reported from each ethnic group as well as security forces. In order to acquire an accurate 
representation, UNHCR must pressure Burma to allow independent international humanitarian 
access for fact finding.   
 
In addition, UNHCR must pressure the government of  Bangladesh to sign and ratify the 1951 
Refugee Convention, observe its international obligation to provide a minimum standard of  care 
to the documented Rohingya in Bangladesh, humanitarian aid for undocumented refugees, and 
safe passage for new refugees fleeing the conflict. 
 
Despite the Rohingya’s historical persecution in Burma, permanent Burmese citizenship is the 
only practical long-term solution. Burma must amend or repeal its 1982 constitution to enable 
that process. The wave of  recent reforms in Burma has been motivated by international 
sanctions. With the West in the process of  easing those sanctions, their removal should be made 
conditional to the provision of  Rohingya citizenship.  
 
ASEAN, potentially led by Indonesia and Malaysia, should take a leading role in advocating on 
behalf  of  the Rohingya and formulate a community relations’ strategy in the Rakhine State to 
protect all parties concerned. 
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New Law, Old Impunity: Mexico Has a New Anti-Trafficking Law. But Will It Address 

the Country’s Problems? 

 
By Victoria Rietig 

 
Abstract 
 
The new Mexican anti-trafficking law is an important step to fight human trafficking, but the 
bigger problem in the country is widespread impunity: corruption, powerful cartels and scarce 
funding allow human trafficking to flourish in Mexico, while human rights workers face threats 
and violence. This article advocates three changes to make anti-trafficking efforts more effective: 
(1) the Mexican government needs to increase prosecution efforts to decrease impunity; (2) anti-
trafficking organisations need to improve their cooperation; and (3) more statistical analysis is 
needed to create better-targeted policies. The chances that presidential-elect Enrique Peña Nieto 
will push these changes depend on his party’s willingness to evaluate prior work and to allocate 
sufficient funds to combat human trafficking.  
 
 
Introduction 

 
Mexico’s president Felipe Calderón was satisfied: he confidently described the law published on 
14 June 2012 as a ‘modern and solid legislation to combat the scourge [of human trafficking]’ (El 
Diario 2012). This new anti-trafficking law is the latest addition to a series of legal efforts Mexico 
has made to fight human trafficking in the last five years. In 2007, Congress passed the first 
national law on human trafficking. Since then, all of the 31 Mexican states and the Federal 
District entailing Mexico City have reformed their state laws to include penalties for the crime of 
trafficking human beings.  
 
The law, with the tongue-twisting name of the General Law to Prevent, Sanction, and Eradicate 
Human Trafficking and for the Protection and Assistance of Victims, replaces the 2007 law and 
aims to simplify the legal maze of more than thirty different penal codes. This attempt to 
harmonise Mexican law is commendable. Praise is justified for the parts of the law that introduce 
reparation payments for victims and expand sanctions to all parts of the trafficking chain, 
including consumers. However, criticism comes from civil society groups, which lament that the 
law lacks precise language and is too complex to be consistently applied by the necessary 
authorities.  
 
The new law is an important step to fight trafficking, but there is a bigger problem the country 
faces: laws in Mexico are often a catalogue of intentions rather than a guarantee of justice. 
Rampant corruption at all levels of government is acknowledged openly, and it allows trafficking 
to flourish. By examining this new legislation within its wider policy context, this article answers 
four questions: (1) How big a problem is human trafficking in Mexico? (2) What has the 
government done to curb it? (3) Which changes are needed in Mexico to make the fight against 
human trafficking more effective? and (4) How likely are we to see these changes in the future 
under the new Mexican government? 
  
Trafficking: A Lucrative Criminal Business 
 
Trafficking is a growing business in Mexico: next to the drug and arms trade, the trade in human 
beings is the third most lucrative businesses of organised crime (Flores 2010). Reliable numbers 
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are hard to come by, but an estimated 250,000 men, women and children are trafficked each year 
in Latin America, and at least 16,000 children are trafficked annually in Mexico (UNODC 2008, 
ECPAT 2010). As source, transit and destination country of large-scale migration flows, human 
trafficking is a forgotten issue, buried among the larger migration challenges in Mexico. 
 
Victims are trafficked along the same routes as drugs, where traffickers can utilise established 
criminal networks. Migrant victims often enter the country in hubs such as Tapachula on the 
Guatemalan border and are distributed to tourist centres around the country, where they may 
remain for exploitation or are trafficked further north, either to border cities or into the United 
States (CEIDAS and CNDH 2008). A victim profile, published by the IOM Mexico based on a 
small sample, shows that about 80% of assisted victims are female, mostly between the ages of 8 
and 22. Most victims are of Latin American origin, yet cases from Africa, Asia, and Europe are 
also reported (LeGoff and Weiss 2011). 
 
Fighting the crime of human trafficking is a daunting task in Mexico, a country where violence 
against human rights activists and the media is common. In interviews with anti-trafficking and 
human rights NGOs, employees routinely report having received threats and personal attacks on 
themselves and their families. Few of these cases are investigated, they claim, and rumours of 
government collusion with the country’s powerful cartels are widespread. When asked how she 
would rank the cooperation with government on a scale from one to ten, an NGO 
representative in Ciudad Juárez responded ‘Minus One’ and added, ‘in Mexico, government and 
cartels are sometimes the same’ (Juarez NGO 2012).  
 
Criminal impunity is reported not only by NGOs, but also by the Trafficking in Persons Report, 
which is published annually by the US Department of State and ranks governments’ anti-
trafficking efforts. Since 2008, Mexico has been ranked as a ‘tier two’ country, designating that 
the country is not fully complying with the minimum standards set by the report, yet is making 
significant efforts to do so. The report mentions the sentencing of a mere 14 trafficking 
offenders in 2011 and criticises that ‘the number of human trafficking investigations, 
prosecutions, convictions, and sentences remained low’ (US Department of State 2012).  
 
Government Efforts: A Patchy Track Record   
 
The government entity tasked with coordinating efforts to stem this tide of crime is the so-called 
Inter-Secretarial Commission to Prevent and Sanction Human Trafficking, housed within the 
Ministry of the Interior. Following the request of the 2007 law, this Commission developed a 
National Programme to Prevent and Sanction Human Trafficking and scheduled its launch for 
2010. 
 
Yet today, two years after its inception, the National Programme has failed to deliver the results 
for which anti-trafficking advocates had hoped. Two points are criticised. First, the programme 
never established progress indicators, which impedes the monitoring and evaluation of its work. 
It raised expectations, yet its work lacked methodological rigour. Second, the programme ailed 
from insufficient funding. Initially, the equivalent of US $4.2 million was allocated, but this 
budget was cut by more than 90% to a mere US $313,000 (US Department of State 2012). At the 
time of writing, the Commission is scheduled to present a report of its work in August 2012, yet 
experts expect a summary of implemented actions rather than a stringent evaluation.  
 
Given this patchy track record, the success of the new anti-trafficking law is questionable. 
Without financial resources, no programme or law can lead to change, no matter how well 
intended or phrased. Mario Luis Fuentes, founder and director of CEIDAS, a Mexico City based 
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think tank, finds that ‘the problem was not the old law, not the content of the law; the problem 
is that the law does not transform reality’ (Fuentes 2012).  
 
Recommendations: Three Changes 
 
What does Mexico need in order to address these challenges in the future? Three areas need 
work. First, the country needs to increase its prosecution efforts and the number of sentenced 
trafficking offenders to decrease the reigning impunity. Prosecutors are said to be overworked, 
understaffed and insufficiently specialised.  Trainings to close their knowledge gaps abound, but 
because of a high turnover due to poor and sometimes dangerous working conditions, training 
prosecutors is a sisyphean work. More resources and efforts to retain trained staff are needed. 
 
Second, anti-trafficking organisations need to strengthen their cooperation. There are networks 
on local, state and federal levels, but many participants lament that meetings often lack results or 
follow-up. A comprehensive and neutral platform for exchange is missing. Inter-agency conflicts, 
overlapping mission statements and competition for scarce funds further complicate this 
problem. More cooperation of the organisations offering awareness-raising campaigns or 
capacity building workshops would decrease duplication of work.   
 
Third, more reliable data and statistics on human trafficking need to be compiled. Currently, the 
United Nations Office on Drugs and Crime (UNODC) is working on a report for the Mexican 
government to provide a country overview. From the publication of this report in November 
2012, a clearer picture of the situation likely will emerge. But the work cannot stop there. The 
challenge is to find institutions willing to share their data, and to connect them with a 
trustworthy and neutral entity trained in statistical analysis.  
 
These three changes would improve the situation in today’s Mexico. For this change to be 
lasting, however, a general improvement of rule of law in the country as a whole is necessary. 
The fight against corruption and the fight against cartels are the foundations without which anti-
trafficking efforts will remain shaky.  
 
Chances of Future Success 
 
How likely are we to see these changes in the future? There are two answers: in the short term, it 
is unlikely that the situation will improve, simply because 2012 is an election year. The recent 
presidential elections showed a victory of Enrique Peña Nieto and his Party of Institutionalized 
Revolution (PRI). In Mexico, a change in government comes with a nearly complete change in 
administration personnel, which leads to a loss of institutional knowledge.  
 
In the medium and long-term, improvements are possible, but only if Peña Nieto brings into 
office the political will to put human trafficking on the agenda. So far, the president-elect has not 
been notably involved with the topic, but there may be hope if he manages to revamp the 
National Programme against trafficking without discarding the lessons learned from its first 
unsuccessful work attempt. If the PRI evaluates prior work, refrains from developing new 
policies from scratch, and uses the data from the upcoming UNODC report as a base, change 
becomes more likely.  
 
The new law demands that a National Commission continues to work on human trafficking, but 
only PRI leadership can bring the political will and allocate the necessary resources to implement 
the much needed changes. If they fail to do so, impunity in Mexico will continue.  
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De Lege Ferenda: ‘Sovereignty as Responsibility’ as a Framework for International 

Internally Displaced Persons Law 

 
By Ainslie Avery 

 
Abstract 

 
This article discusses existing gaps in legal protection for IDPs and highlights progress made 
towards closing these gaps through developments in ‘soft’ and customary international law. 
Further progress towards developing both hard and soft law instruments may be made by 
locating IDPs within discussions of ‘sovereignty as responsibility’. This article outlines why 
‘sovereignty as responsibility’ provides a constructive backdrop against which to advocate for the 
formalisation of international mechanisms for protecting and assisting IDPs. 
 
Introduction 

 
In 2009, UNHCR estimated that there were approximately 27 million Internally Displaced 
Persons (IDPs) worldwide. IDPs are among the world’s most vulnerable people. This is largely 
because, due to a lack of a binding legal framework, protection and assistance cannot be 
guaranteed. Responses from governments are therefore discretionary, unpredictable, and 
unreliable. Mainstream approaches to advancing legal protection for IDPs centre on developing 
either binding hard law, normative soft law, or both. This article explores the potential benefits 
of locating these advocacy efforts within a ‘sovereignty as responsibility’ framework. Sovereignty 
as responsibility conceptualises state sovereignty as including states’ obligations to assume 
responsibility for the protection of its citizens (Weiss 2003). As such, the displacement of 
citizens resulting from a state’s failure to protect could indicate the state’s abdication of 
responsibility towards its people. Through the lens of ‘sovereignty as responsibility’, state failure 
to protect its citizens could, therefore, be construed as an abdication of sovereignty. This, in 
turn, would negate sovereignty as a defense against humanitarian intervention within that state. I 
argue that while this conceptualisation of sovereignty is relevant for all displaced persons, it is 
particularly important for IDPs who are often prevented from accessing international assistance 
until they cross an international border and have access to humanitarian actors.  
 
This article begins with a discussion of existing gaps in legal protection for IDPs and highlights 
progress made towards closing these gaps through developments in ‘soft’ and customary 
international law. The discussion then turns to opportunities presented by conceptualising 
advocacy for IDP protection against the background of ‘sovereignty as responsibility’. While this 
approach is not unproblematic, and requires significant international co-operation, it has the 
potential to encourage states to make preventing and responding to internal displacement a 
higher priority. 
 
Legal Protection for IDPs 
 
At present, there are numerous gaps in the legal protection for IDPs at the international level. 
Most significantly, as there is no single binding international legal agreement addressing the 
rights of IDPs, relevant legal principles must be drawn from aspects of international human 
rights law and international humanitarian law.1 However, both of these areas of law suffer 

                                                 
1 International refugee law is simply not applicable to IDPs because, to be eligible for protection and assistance 
under the 1951 Convention Relating to the Status of Refugees and 1967 Protocol Relating to the Status of Refugees, 
an individual must, inter alia, be ‘outside the country of his nationality’. 
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applicability gaps in relation to IDPs (Phuong 2004; Cohen 2006). International human rights 
law—for example the right to be free from arbitrary exile—while applicable to IDPs, is only 
binding on state actors. However, many instances of internal displacement are due in part to 
non-state actors, who may also play a significant role in determining whether the international 
community can access IDPs. For example, there are often restrictions placed on the movement 
of humanitarian actors by armed non-state groups, either directly or through threats and 
intimidation (Phuong 2002). While states may be found to violate international human rights law 
by failing to respond to actions perpetrated by non-state actors (Opuz v Turkey), the efficacy of 
such judgements are questionable where states simply lack the resources or infrastructure to 
counter non-state groups. For instance, it would be difficult to hold Somalia accountable for 
actions perpetrated by Al-Shabaab, which is widely recognised to have effective control over 
large portions of the country. International humanitarian law regulates the means and methods 
of warfare. For example it provides for the protection of non-combatants. Accordingly, it is not 
applicable where armed conflict does not cause the displacement, such as where natural or man-
made disasters are the drivers.  
 
In the absence of a comprehensive and binding international legal agreement, those working 
with IDPs must rely on soft law and customary international law to secure protection and 
assistance for IDPs. However, while soft law instruments represent progress in IDP protection, 
the application of these instruments is largely discretionary. In 1998, the UN Representative on 
IDPs, Francis Deng, presented the UNHCR’s Guiding Principles on Internal Displacement (Guiding 
Principles) to the United Nations General Assembly (UNGA). The Guiding Principles are soft 
law, in which disparate aspects of hard law are brought to bear on IDPs (Geissler 1999; 
Luopajarvi, 2003; Beyani 2009). The Guiding Principles served as the foundation for UNHCR’s 
2010 Handbook for the Protection of Internally Displaced Persons (UNHCR Handbook). While 
useful in guiding non-governmental actors in protecting and responding to the needs of IDPs, 
like the Guiding Principles, the UNHCR Handbook is not binding on states, and application of 
its advice is voluntary. Though lacking hard law status, the Guiding Principles and UNCHR 
Handbook are increasingly the starting point for the development of domestic law and policy 
that deals with IDPs. For example, a number of states have either adopted, or begun to adopt, 
aspects of the Guiding Principles and UNHCR Handbook domestically. In 2003, Iraq 
established a Ministry of Displacement and Migration to assist various displaced persons, 
including IDPs, followed by the Commission for the Resolution of Real Property Disputes in 
2006, which adjudicates property disputes for displaced persons. Also in 2010 Colombia adopted 
a ‘Victim’s Law’, which provides for the restitution of property for IDPs. As of 2010, Sudan had 
begun developing domestic IDP policy (Beyani 2009). This domestic adoption of IDP specific 
law and policy is important given the locations in which it has occurred thus far. The states 
referred to are home to the most numerically significant IDP populations—up to 5.2 million in 
Sudan, and 2.5 million each in Colombia and Iraq (IDMC 2010; Orchard 2010). However, 
despite this significant progress, these legal developments have only been achieved at the 
national level, rather than internationally.  
 
Building on the progress achieved by the Guiding Principles, the Organisation of African Unity 
developed the 2009 African Convention for the Protection and Assistance of Internally 
Displaced Persons (Kampala Convention). The Kampala Convention adopted the definition of 
IDPs outlined in the Guiding Principles and made progress towards providing legal protection 
specifically for IDPs at a regional level. To date, however, only seven signatories have ratified the 
Kampala Convention and it has not yet entered into force. Thus, although the Guiding 
Principles were an important step toward the development of an international legal regime for 
IDPs, such a regime (insofar as it exists at all) is still very much in its infancy (Luopajarvi 2003; 
Weiss 2003).  
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Equally promising has been the development of customary international law based on the 
Guiding Principles. Customary international law is derived from a combination of widespread 
state practice and opinio juris, or the belief that action must be taken due to a legal imperative. The 
legal transformation of the Guiding Principles into customary international law is difficult to 
chart and there remains debate over whether customary international law relating to IDPs exists. 
For example Chan (2006) argues that, given the primacy of the principles of territorial 
sovereignty and non-intervention, it would not be possible for a customary international law 
obligating states to grant asylum to IDPs to exist. Further, Orchard (2010) notes that a number 
of countries (namely China, Egypt, and India) have voiced consistent objection to the Guiding 
Principles being cast as customary law. On the other hand, widespread support for the Guiding 
Principles, as well as a number of references to the Guiding Principles in UNGA resolutions, can 
be seen to indicate that customary international law is developing (Luopajarvi 2003). Similarly, 
the fact that a number of states are voicing objections to the Guiding Principles being cast as 
customary law may indicate their belief that customary law grounded in the Guiding Principles is 
developing. 
 
De Lege Ferenda? 
 
Legal scholars disagree on the desirability of developing an international legal regime for IDPs. 
While development of a legal framework for IDPs would address existing applicability gaps, 
some legal scholars argue that it is not necessary to construct separate legal protection for IDPs 
because many relevant rights are provided for under existing international laws. An alternative 
school of thought suggests that a greater emphasis should be placed on the development of 
customary international law and norms and national internal displacement laws, rather than 
constructing an international legal regime for IDPs (Weiss 2003; Kalin 2005). While this 
approach may avoid the ‘bitterness’ (Weiss 2003) that characterised inter-governmental debate 
on the Guiding Principles, lack of consistency would likely prove a persistent obstacle in 
addressing the spectrum of IDP needs. Further, although the development of customary 
international law is an important step that will facilitate the development of hard law in the 
future, reliance on custom will not suffice over the long term. 
 
Notions of territorial sovereignty are undergoing a conceptual transformation from an 
immutable right of Westphalian states to govern within a given territory, to a contract between 
states and their citizens that includes states’ responsibility to protect the internationally 
recognised human rights of their citizens. This evolution of discourse surrounding state 
sovereignty presents a unique opportunity for reframing discussions of IDP assistance and 
protection. In particular, actions or omissions on behalf of a state that trigger internal 
displacement, or threaten the well-being of IDPs, may prompt the international community to 
co-ordinate a response.  
 
While the emergence of sovereignty as responsibility is relevant to displaced persons generally, it 
is of particular value for IDPs because they are often deemed to be outside the reach of 
international aid until they cross an international border. However, pursuant to the concept of 
sovereignty as responsibility, where a state is unable or unwilling to protect its citizens, the state 
may be considered to have failed to uphold its duties, thereby nullifying state sovereignty as a 
justification for non-intervention (Shacknove 1985; Weiss 2003). Such arguments may lend 
themselves to an international legal regime that allows for international action (up to and 
including intervention) where a state cannot fulfil its obligations. This may prompt states to 
make the prevention of displacement, particularly displacement related to conflict, a higher 
priority.  
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Sovereignty as responsibility is not an unproblematic backdrop against which to advocate for 
greater protection for IDPs. Most significantly, questions arise regarding how to determine when 
a state has sufficiently abdicated its responsibility to justify international intervention. Such 
determinations may include, among other factors, the number of people displaced as well as the 
cause of displacement. For instance, responses may differ if displacement is caused by an armed 
conflict, a natural disaster, or a development project. Further, it could be argued that, as the vast 
majority of internal displacement takes place in the developing world, intervention against the 
backdrop of sovereignty as responsibility is simply a new vehicle for solidifying the dominance of 
developed states. While these are legitimate concerns, it should be recognised that sovereignty as 
responsibility imposes responsibilities on both individual states and the international community. 
As Luopajarvi (2003: 4) argues, ‘when demanding that states act responsibly internally, towards 
its own citizens and externally, towards the international community, we must also ask the 
international community to act responsibly when stepping in to provide surrogate assistance and 
protection’.  
 
IDPs face significant protection gaps due to the absence of a comprehensive and binding 
international legal instrument outlining IDP rights and obligating states to provide these rights. 
While developments in ‘soft’ and customary international law are enhancements in IDP 
protection, such instruments alone will not suffice over the long term. Ultimately, this article has 
argued that ‘sovereignty as responsibility’ may provide a constructive framework for IDP 
advocates in seeking both international legal protection for IDPs and international co-operation 
in responding to the needs of IDPs. 
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Being A Criminal: On the Penalisation of Irregular Residence in the Netherlands 

 

By Ilona van Breugel 

Abstract 

In December 2011, amendments were made to the Dutch Aliens Act to penalise irregular 
residence in the Netherlands. This penalisation rigidly excludes irregular migrants by reclassifying 
them as criminals, a remarkable step toward the penalisation of all on the basis of their mere 
being. This article reviews the penalisation as the apotheosis of increasingly exclusive migration 
policies in the Netherlands by (an inversion of) Hannah Arendt’s theory of the stateless refugee. 
A closer investigation of the repatriation of irregular migrants as the keystone to these exclusive 
and criminalising policies reveals the contradiction of the nation-state’s sovereign right to 
citizenship and legal equality. Although the penalisation is justified as an effect and a necessary 
consequence of the legal-illegal binary divide, the repatriation practices show its shortcomings in 
effecting the expulsion policies along these binary lines, illustrating the artificial nature of the 
divide. 
 
 
Introduction 
 
On 15 December 2011, amendments were made to the Dutch Aliens Act penalising irregular 
residence in the Netherlands. The new penalisation rigidly excludes irregular migrants1 by 
reclassifying them as criminals. Following a European trend of criminalisation of irregular 
migration from the 1990s onwards (D’Ambrossio; Düvell 2011), this policy is a remarkable step 
toward the penalisation of all irregular migrants, on the basis of their mere being. This article 
explores the penalisation of irregular residence as the apotheosis of increasingly exclusive 
migration policies in the Netherlands, a trend that has developed since 1849 when the first 
migration laws laid the basis for a ‘binary model of illegality and legality’ (Benseddik 2005: 62; 
Fuglerud 2005: 310). The all-encompassing scope of the penalisation of irregular migration as the 
‘crown piece’ of these exclusive policies rigidly enforces 160 years of this binary divide, 
increasingly attaching ‘illegality, [as] a label...to a state of being instead of a state of acting – 
becom[ing] the basis of incarceration and forced repatriation’ (Schinkel 2009: 780). These 
repatriation practices expose the inherent contradiction of the nation-state’s exclusive right to 
citizenship. Like the stateless refugee described by Hannah Arendt sixty years ago, today’s 
irregular migrant serves ‘as an emblematic philosophical figure, whose status exposes the 
contradiction of state-centred citizenship’ (Krausse 2008: 331). 
 
This article analyses the current penalisation of irregular residence in the Netherlands for this 
emblematic figure, exposing the contradiction of the nation state. First, it briefly elaborates on 
the comparison between Hannah Arendt’s stateless refugee and today’s irregular migrant. 
Second, the article describes how the penalisation came into being and what it (legally) entails. 
Third, a closer investigation of repatriation practices reveals contradictions inherent in Dutch 
migration policies and the sovereign nation-state as such. Ultimately, this essay shows that the 

                                                 
1 I use the term ‘irregular migrant’ to refer to all migrants residing without residential rights, in this case in the 
Netherlands. Given the inherent difficulty of separating categories of ‘forced’ and ‘voluntary’ migration, and 
considering this article’s focus on the legal status of the migrants in their host country, the term irregular migrant 
refers to migrants of both categories. This varied group consists of rejected asylum seekers, migrants who have 
otherwise exhausted all legal procedures, migrants or irregular workers overstaying a visa and undocumented 
migrants who entered illegally and have never applied for a status. I choose to use the term ‘irregular migrant’ to 
stress the legal (constructive) aspect of their residential status. 
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penalisation of irregular residence enforces this contradiction even further, leading to a double 
paradox of citizenship that moves the irregular migrant in and out of citizenship.  
 
Irregular Migrants Today 
 
Like the stateless refugees during the Second World War, modern irregular migrants are 
positioned outside the scope of law. While (legal) developments have taken place and certain 
basic (e.g. medical) rights can be claimed, the irregular migrant still effectively falls outside the 
nation-state’s exclusive right to citizenship and thereby remains factually rightless (Krausse 2008; 
Borren 2010). Based on her observations of stateless refugees during the second World War, 
Arendt concluded that an exclusion from citizenship leaves individuals entirely outside the legal 
protection of the sovereign state: ‘…[a]  loss of national rights was identical with loss of human 
rights, … the former inevitably entail[ing] the latter’(Arendt 1951: 292). In this way, Arendt 
argues that these migrants are deprived of their human rights – ‘deprived, not of the right to 
freedom, but of the right to action; not of the right to think whatever they please, but of the 
right to opinion’ (Arendt 1951: 296).  
 
While irregular migrants are placed outside of citizenship (at least for the period of their irregular 
residence), a lack of papers is not necessarily linked to the absence of a nationality altogether. 
Although some irregular migrants may be classified as stateless, others might hold a nationality 
of a country to which they cannot or do not want to return. The migrants’ place in the world can 
be jeopardised by a lack of cooperation from their country of origin, the Dutch government, or 
the migrants themselves. Addressing the divergence between migrants’ legal status and practical 
reality, Arendt distinguishes between de jure (concerning law) and de facto (concerning fact) 
statelessness2. A de facto stateless migrant might hold a nationality, but for a variety of reasons is 
unable to return to his or her ‘homeland’. Although officially belonging to a state, the de facto 
stateless cannot effectively return and thereby ‘the core of statelessness…is identical with the 
refugee question’ (Arendt 1951: 279). It is exactly this question of the possibility or willingness to 
return that is at stake in the contradiction of the nation-state: without a place to return to, or a 
citizenship to claim, the de facto stateless irregular migrant is caught between universalistic claims 
for equality and exclusive sovereign citizenship rights.  
 
The Penalisation of Irregular Residence 
 
In late September 2010, the Dutch government coalition presented its plans for the penalisation 
of irregular residence (Coalition Agreement 2010). The plans formulated irregular residence 
explicitly and repeatedly as an important problem leading to disturbance of public order and 
eroding the foundations of the state’s asylum and migration policies. In accordance with this 
view, Gerd Leers, the Minister of Immigration and Asylum in 2011, asserted that a clear signal 
must be given, explaining that ‘irregular residence is not allowed; we agree on that point…No 
one can claim that illegal should be legal. It is undesirable, and thus we should act against it in 
principle’ (Ministry of Immigration and Asylum 2011b: 17).  
 
This principle is the penalisation of irregular residence (Coalition Agreement 2010), of which the 
first steps3 were taken by the implementation of the European Returns Directive, comprising a 

                                                 
2
 While ‘de facto statelessness [has entered] common use and has acquired a meaning…this has not been reflected in 

the international legal framework and the term has no legal significance’ (Waas 2008: 23).  
3 While the Minister initially planned a full penalisation of irregular residence (Kamerstukken 2010-2011), the fall of 
the government on 23 April 2012 prevented this. Thus, the current state of penalisation referred to in this article is 
the graduated penalisation of irregular residence through the implementation of the Return Directive (see below 5). 



  Oxford Monitor of Forced Migration, Volume 2, Number 2 

35 
 

strict enforcement of the ‘return decision’ and ‘entry ban’.4 A ‘return decision’ is issued when a 
migrant no longer holds legitimate residence (Directive 2008/115/EG Article 3(4)), indicating 
the period within which the migrant must leave the country ‘voluntarily’. If a migrant is found 
residing irregularly in the Netherlands when the period for voluntary departure has passed, an 
‘entry ban’ will be issued. This ban prohibits entry into and residence within the territory of the 
EU Member States for up to five years (Directive 2008/115/EG Article 3(6)). A violation of the 
ban by continued residence or (irregular) re-entry is penalised by imprisonment of up to six 
months or a fine of the second category5 (Art. 108 Aliens Act 2000). The amended articles have 
drastic consequences for those living and working in the Netherlands irregularly. By penalising a 
state of presence – criminalising all irregular migrants – the comprehensive law overrules any 
form of making a living by a rigid classification of ‘legal’ versus ‘illegal’, with criminalisation and a 
ban of entry as a consequence. 
 
Before the introduction of a separate penalisation, the penalisation of irregular residence 
operated through an ‘undesirable-declaration’, based on the active commitment of a crime (Art. 
67 Aliens Act 2000). Only after the verdict of a crime has been reached could one be declared an 
‘undesirable’ migrant, thereby losing his or her right to residence (Art. 67(3) Aliens Act 2000). 
Continued residence in spite of this decision was considered a criminal act (Art. 197 Dutch Penal 
Code). The penalisation under the current amended articles, however, penalises all irregular 
residence on an entry ban, regardless of one’s (criminal) record.  The amended Article 108 of the 
Aliens Act reads that imprisonment or a fine will follow for residing irregularly when one ‘knows 
or has serious reasons to suspect that an entry ban has been issued against him’ (Art. 108 (1,3,6) 
Aliens Act 2000). 
  
It is thus not irregular residency per se that is penalised, but continued residence in spite of an 
entry ban – phrasing residence as an active violation of the law. The Minister of Asylum and 
Immigration is clear on the question of removal: ‘Aliens who are no longer allowed to stay in the 
Netherlands, must leave the country as follows from the policy’ (Minister of Asylum and 
Immigration 2011b: 1). While the Minister acknowledges certain complications to the expulsion 
of irregular migrants, he ultimately lays responsibility for departure with the migrant by declaring 
that an individual ‘who came to the Netherlands independently must take the responsibility to 
leave the country when residence is no longer permitted’ (Ministry of Immigration and Asylum 
2011b: 2). The possibility or willingness of return, however, plays a vital role in determining the 
reality of migrants’ outcomes. 
 
The Contradiction of the Nation-State 
 
An examination of the actual number of deportations by the Repatriation and Departure Service 
(Dienst Terugkeer en Vertrek) demonstrates the inefficacy of the Dutch government’s expulsion 
expectations. Of the 20,980 deportations ordered in 2011, only 10,820 migrants were effectively 

                                                 
4 The major amendments to the Aliens Act 2000 contains an addition of the ‘return decision’ and ‘entry ban’ to 
Article 1 of the Aliens Act 2000, the introduction of Article 66a on the implementations of the entry ban with 
regards to a residence status, followed up in Article 108 of the Aliens Act 2000 and amendments to Article 197 of  
the Dutch Penal Code. The amended Article 108 of the Aliens Act reads that imprisonment (up to six months) or a 
fine (second category) will follow for residing irregularly when one knows or has serious reasons to suspect that an 
entry ban has been issued against him (see Art. 108 (1,3,6) Aliens Act 2000), (considered an offence) (see 
Immigration Act Implementation Guidelines2000 A/5:2:3) . Similarly, following Art. 197 of the Dutch Penal Code, 
imprisonment (up to six months) or a fine (third category) will follow for residing irregularly when one knows or has 
serious reasons to suspect that an entry ban has been issued against him on the basis of a undesirable declaration 
(based on Art. 66a Aliens Act 2000), (considered a criminal act) (see Immigration Act Implementation 
Guidelines2000 A/5:2:3).  
5 € 3.900, Article 23(4) Dutch Penal Code.  
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repatriated (Dienst Terugkeer en Vertrek 2001). The remaining 10,160 migrants are categorised 
as ‘unverified independent departure’ meaning that ‘the migrant is no longer available on the last 
known address, but that actual departure has not been proved’ (Dienst Terugkeer en Vertrek 
2001: 53-54).  This could mean that a migrant has gone into hiding to prevent expulsion, or that 
a migrant has been ‘told to leave the Netherlands’ but no exit has been verified (Dienst 
Terugkeer en Vertrek 2001: 54). If the Repatriation and Departure Service fails to deport 
someone to their country of origin, the migrant is told to leave the Netherlands independently. 
Although deemed undeportable, without the necessary papers the migrant cannot stay in the 
Netherlands and is thus told to leave independently, to an undetermined destination. The data of 
unverified independent departure are not specified by reasons for or means of unsuccessful 
departure. It thus remains unclear how many people have actively gone into hiding and how 
many are left ‘being’ in the Netherlands. However, what is clear is that only half of the migrants 
that are dealt with by the Repatriation and Departure Service depart at all. The other half 
‘disappears’ from government control: they can neither stay nor go, leaving them no place in 
which to reside and no community in which to belong6, making them de facto stateless. Deprived 
of a place in the world, the non-repatriated irregular migrant, like the stateless refugee, is left 
‘representing nothing but his own absolutely unique individuality’ (Arendt 1951: 302). 
 
The penalisation of irregular residence operates by a double paradox of citizenship. Thrown back 
and forth between inclusion and exclusion the migrant is moved in and out of the law. Irregular 
residence (outside the scope of law) is penalised by the return decision and entry ban. To effect 
the penalisation, the migrant is temporarily included in citizenship under the Penal Code to be 
punished as a violator by either fine or prison sentence. This inclusion in citizenship is always 
temporary, for it is only based on the migrant's status as a violator and thus only lasts for the 
duration of the sentence. Upon completion of the sentence, the irregular migrant is positioned 
outside the scope of law once again and will be transferred to immigration detention to be 
deported. Re-entry or further residence is banned for up to five years.7  
 
In addition to the issue of statelessness, which shows the impossibility of some to return, the 
ineffectiveness of the return procedure also leaves a significant portion of irregularly residing 
migrants with no choice but to continue their irregular residence. Though officially phrased as an 
active transgression of the law, the problem of de facto versus de jure statelessness leaves part of 
the irregular population at the mercy of inevitable penalisation. The nation-state operates in a 
tension between, on the one hand, ‘its universalistic principle of legal equality of all its residents; 
and on the other hand its naturalist principleof national sovereignty’ (Borren 2010: 181). This 
tension illustrates that the nation-state within the limits of its exclusive national sovereignty is 
‘factually unable and unwilling to treat non-national aliens, including those without a nationality 
whatsoever, i.e. stateless people, as legal persons; and as such undermines the first principle [of 
universal equality]’ (Borren 2010: 181). Like the stateless refugee, the penalised, irregular migrant 
of today exposes the limits and shortcomings of the nation-state. 
 
Under the current Dutch penalisation irregular regime, residence is phrased as an active violation 
of the law, ignorant of the contradiction of the nation-state’s exclusive right to citizenship that 
Hannah Arendt's argument brings to the fore. Against the Minister of Immigration and Asylum’s 
statement that ‘no one can claim that illegal should be legal’ (2011a: 17), this article has argued 
that it is exactly this agreement that is at the foundation of the penalisation. It is only by the 

                                                 
6 The data concern 2011, before the penalisation was introduced (data for 2012 are not yet available). The return 
procedure itself has stayed the same, considering a rough 50:50 ratio between successful ‘verified’ deportations and 
‘independent departure without supervision’ is the trend over all the published data between 2008-2011 (Dienst 
Terugkeer en Vertrek 2011: 38) it is to be expected this trend will continue.  
7Art. 66a(4)   Aliens Act 2000. 
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artificial nature of the legal-illegal binary, enshrined in Dutch migration laws since the nineteenth 
century, that the penalisation act can be maintained. Although penalisation is justified as an effect 
and a necessary consequence of this binary divide, the law’s shortcomings are ironically 
illustrated by its inability to effectively categorise and expel people along these lines. 
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The New Draft Law on Foreigners and International Protection in Turkey 

 

By Cavidan Soykan 

Introduction 

The Draft Law on Foreigners and International Protection (henceforth: Draft Law) is ready to 
be debated in Turkey’s Grand National Assembly this new legislative year, which begun on the 
1st of October, 2012. The Draft Law was prepared by the Bureau for the Development and 
Implementation of Asylum and Migration Legislation and Strengthening the Administrative 
Capacity, founded under the Ministry of Interior in accordance with Turkey’s EU accession 
process.1According to The Action Plan, prepared in 2005 after the announcement of Turkey’s 
National Programme for the adoption of the EU Acquis, the Turkish government was expected 
to bring its legislation in the field of migration and asylum in line with the EU standards. This 
alignment required a comprehensive codification of the national laws on foreigners, asylum, and 
migration (i.e. border management and visa regulation), as well as lifting the geographical 
limitation to the 1951 Convention Relating to the Status of Refugees (henceforth: 1951 Refugee 
Convention) upon the completion of the EU accession negotiations.2 This recent legislative 
attempt constitutes one of the first main steps towards the accomplishment of these goals.  

In this short piece, I offer a timely and critical analysis of the Draft Law and Turkey’s framework 
of asylum. To do so, this article proceeds as follows: First, I contextualise asylum in Turkey, 
tracing the evolution of Turkish refugee and asylum law and introduce the contemporary 
situation of forced migrants in the country. I subsequently explore the key strengths of the Draft 
Law, and discuss some of the remaining legal shortfalls. Ultimately, this article shows that whilst 
the Draft Law incorporates international principles into domestic law, a closer analysis reveals 
that, if passed, the law could effectively re-instate the elements of the current asylum system 
under a new guise.  

Background and Context 

Turkey was one of the drafters and first signatories of the 1951 Refugee Convention. However, 
at the time of the ratification of the attendant Protocol Relating to the Status of Refugees in 
1968, Turkey opted for the geographical limitation pursuant to Article 1b of the Convention, 
limiting the scope of the Convention to ‘persons who have become refugees as a result of events 
occurring in Europe’.3/4 Thus, Turkey can only legally accept European asylum seekers as 
‘refugees’ stricto sensu. Contrary to this legal context, however, the majority of asylum seekers in 

                                                 
1This new Bureau was founded in 2008. The drafting process was officially launched in early 2010 and completed in 
2011 with the contributions of academics, UNHCR Turkey and representatives of NGOs working in the field. The 
final draft also received comments from the Council of Europe and the European Union and was made public in 
January, 2011 on the Bureau’s website (UNHCR 2011: 18).The Draft Law was accepted by the Council of Ministers 
on 16 January, 2012 and came to the parliament on 3 May, 2012. For this article, I drew on the government’s draft.  
2The Turkish government adopted the revised Accession Partnership document and announced its National 
Programme in 2003. The National Action Plan for Asylum and Migration which detailed the objectives set out in 
the National Programme was adopted on 17, January, 2005.  
3Turkey ratified the Protocol on 31 July, 1968. There were only three other states which opted for this geographical 
limitation apart from Turkey: Congo, Madagascar and Monaco. Monaco ratified the 1967 New York Protocol and 
while doing so it did not retain the geographical limitation with a declaration (16 June, 2010). This means Turkey is 
one of the three countries in the world which has this limitation among the parties to The Convention (Goodwin-
Gill 2008: 7).                                                                                                
4 Turkey defines Europe as all members of the Council of Europe including Russia and ex-Soviet states west of the 
Urals including the Caucasus (UNHCR 2010: 7). 
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Turkey originate from non-European states, notably from Iraq, Iran, Afghanistan, Somalia and 
Sudan.5  

To accommodate for this reality, Turkey created its own ‘temporary’ protection mechanism in 
the mid-1990s under the Regulation on Asylum.6According to this mechanism, both non-
European and European asylum seekers have to apply for a residence permit to the Department 
of Foreigners, Passport, Borders and Asylum under the General Directorate of Security of the 
Ministry of Interior. The non-European applicants must then register with the police and comply 
with a reporting duty in order to be eligible for resettlement outside of Turkey via UNHCR. 
Crucially, Turkey’s asylum system currently does not provide for long term local integration for 
this group in the country. Thus, the temporary protection/asylum mechanism runs parallel with 
UNHCR procedure and requires that all applicants have valid residence permits. Under this 
system, both the Turkish state and UNHCR conduct Refugee Status Determination (RSD) 
interviews for non-Europeans. When the non-European applicants are recognised as ‘refugees’ 
by both institutions, they may be eligible for resettlement in a third country. Currently only 
Canada, Australia, Sweden, Finland and Norway accept small numbers of refugees recognised in 
Turkey, while the USA set up a resettlement programme specifically for Iraqi refugees in 2007 
(UNHCR 2007: 10). There is no guarantee that every non-European refugee will be resettled in a 
third country (UNHCR 2010: 20). In fact, due to the growing number of asylum applicants, the 
chance of resettlement has in recent years become increasingly elusive (Güsten 2012). 

There is no mechanism to ensure UNHCR’s involvement with all asylum cases due to the 
absence of a formal Host Country agreement between the Turkish state and the UNHCR Office 
in Turkey (UNHCR 2010: 9). In addition, during the waiting period, which can last up to five 
years depending on the country of origin of the applicant7 asylum applicants are subject to the 
foreigners’ law.8 In the absence of an asylum law regulating the procedure and the rights of 
applicants, all asylum seekers are required to pay a residence permit fee9 like any other non-
citizen wishing to live and work in Turkey as, for instance, economic migrants.10 Without the 
prospect of local integration and rights explicitly guaranteed by law,11 the recognised non-

                                                 
5 As of the beginning of 2012, there were only forty-four European refugees known under the Convention status in 
Turkey. These refugees were from Greece, Bulgaria, Serbia, Azerbaijan and Albania (UNHCR 2011: 25). 
6The 1994 Regulation on Procedures and Principles related to Mass Influx and Foreigners Arriving in Turkey either 
as Individuals or in Groups wishing to Seek Asylum either from Turkey or Requesting Residence Permits with the 
Intention of Seeking Asylum from a Third Country, No: 94/6169, the Official Gazette, No. 22127, 30 November, 
1994.  
7 For instance, Iraqis sometimes have a shorter waiting period compared to the other applicants because of the 
afore-mentioned resettlement programme run by the USA. 
8 The Law on Sojourn and Movement of Foreigners in Turkey, Numbered 5683, 15.07.1950, the Official Gazette 
No: 7564, 24.07.1950 and the Passport Law, Numbered 5682, 15.07.1950, the Offical Gazette No: 7564, 24.07.1950 
and the Law on Work Permits for Foreigners, Numbered 4817, 27.02.2003, the Official Gazette No: 25040, 
06.03.2003. 
9This fee is the biggest burden on the asylum applicants and it was raised every year until 2012. For instance in 2010 
when I conducted a field work in Turkey, asylum applicants were required to pay 441, 30 TL (£158) -including the 
booklet fee- for themselves and 288, 15 TL (£104) for their children -aged between 15 and 18- every six months to 
renew their legal residency in Turkey like any other foreigners (UNHCR 2010: 9). 
10Although the Ministry of Interior issued a circular in March, 2010 to waive the fee for those applicants who are not 
able to pay it, in practice there are still some problems in the so-called satellite cities where the applicants have to 
reside during the waiting period as part of a dispersal policy. In fact this circular was just a reminder to the 
authorities that there is an exception clause in Article 88 of the Law on Fees which can be used in favour of asylum 
seekers and refugees who are considered as poor. The Circular (2010/19) numbered B.050.OKM.0000.11-12/631 
by the Ministry of Interior.   
11At present the Turkish asylum system is based on two documents; the 1994 Regulation on Asylum and the 2006 
Circular (Circular No: 57 regarding the procedures and principles to be applied when implementing the 1994 
Regulation on Asylum, 22.06.2006). Both of these texts represent secondary legislation, meaning that they are not as 
strongly binding as a law. 
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European refugees are, within the current system, seen by the state as foreigners ‘honoured’ with 
the (temporary) protection against deportation, rather than as bearers of international rights.  

As of September 2012, the number of individuals (both recognised refugees and new applicants) 
registered with UNHCR Turkey was 28,791 and, among them 12,006 are from Iraq. Countries of 
origin from which significant numbers of refugees and asylum seekers also herald from include: 
Iran, Afghanistan and Somalia.12 Moreover, Turkey has also become host to more than 80,000 
Syrian refugees over the past year. However, the protection provided to Syrians in the camps 
near the border is temporary, as stipulated by sections three and four on mass flows in the 1994 
Regulation on Asylum. This de facto protection does not involve UNHCR’s resettlement 
programmes, and ensures an open border policy, that is, with no forced return, no limit of 
duration of stay in Turkey, and offers the possibility of getting assistance in the camps in Hatay 
province (UNHCR 2012).  

Having broadly contextualised the current asylum in Turkey, highlighting the secondary nature 
of the current legislation and the temporary protection for non-Europeans, this article now turns 
to critically examining the proposed Draft Law. 

Draft Law on Foreigners and International Protection: Sign of Progress for Turkey’s 
Asylum System? 

As discussed above, refugee protection in Turkey is regulated by secondary legislation, that is, 
mostly by administrative circulars.13 This can, and has, lead to the ad hoc implementation of 
different practices towards asylum seekers in different cities by the police at an informal level 
since these rules are non-binding. Crucially, therefore, if adopted, the Draft Law on Foreigners 
and International Protection would be the first domestic law regulating practices of asylum in 
Turkey. The new law in many ways represents a vast step forward towards the transformation 
and regulation of asylum and migration for Turkey since the country ratified the 1951 Refugee 
Convention. This section considers some of the advances in refugee protection afforded by the 
Draft Law. 

The proposed law will regulate the entry, exit and the stay of migrants in the country, along with 
the scope of international protection for those who seek asylum in Turkey. With its entry into 
force, the main body of the current foreigners’ law will completely change. The Law on Sojourn 
and Movement of Foreigners in Turkey will be abolished and the Passport Law will largely be 
invalidated. This law will also bring changes to the Law on Work Permits for Foreigners. 

As noted above, this new law would mark the end of a period in which asylum was regulated by 
secondary legislation. The current body of secondary legislation requires referring to different 
laws with regards to the rights of applicants, which often leads of contradictions and 
misinterpretations in practice. Under the Draft Law, however, the management of the Turkish 
asylum system will be taken over by a civil authority under the Ministry of Interior and a 
standardised practice will be ensured across the country. At present, the police officers working 

                                                 
 
13A number of circulars were issued within the past two years to improve the practice. A Circular by the Ministry of 
Interior specified some rules and procedures that should be followed in the return centres by the local police in 
2010. The Circular 2010/18, numbered B.050.OKM.0000.11-12/632 (19.03.2010). Another circular issued in March, 
2010 (No: B.050.OKM.0000.11-12/631,Circular 2010/19, 19.03.2010) for the security forces so that they take into 
consideration the asylum applications of irregular migrants in detention if they wish to seek asylum before their 
deportation process is completed. Another circular which came out in July, 2011 empowered the governorships of 
seven cities (Ankara, Izmir, Gaziantep, Van, Kayseri, Kırklareli and Erzurum) together with the Istanbul Ataturk 
Airport border management authority as the last decision making bodies for the initial process of asylum 
applications (Circular Number: B.05.1.EGM.0.13.49548, 18.07.2011).   
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under the authority of local Departments of Foreigners, Passport, Borders and Asylum deal with 
asylum applicants in every city.14 The governing of asylum by police can put additional 
constraints on the lives of applicants, as reflected, for instance in in the author’s research, in 
reported cases of harassment and discrimination by certain officers (Soykan forthcoming). 

If we look more closely at the Draft Law, the second important point is its scope. As suggested 
by the Draft Law’s title itself, it regulates both international protection and the statuses and the 
rights of foreigners in the country.15 As Article 1 states, the main aim of the law is to regulate the 
entry, exit and the stay of foreigners in Turkey and to establish the procedures and guidelines for 
the protection that will be provided to those who seek protection from Turkey. The novelty of 
the law is that it legally defines and brings together all the definitions used in the field under the 
same legal framework for the first time. In this sense, it defines not only who is entitled to 
refugee status, subsidiary protection and humanitarian leave to remain, but also terms such as 
human trafficking victim, unaccompanied minor, stateless person, and the persons with special 
needs seeking international protection (such as disabled people, single women, single mothers 
and the victims of torture or sexual harassment).Under this law, the personnel working in the 
field would able to identify the special needs of persons who belong to different groups. 

Interestingly, the Draft Law preserves the geographical limitation. As such, the term ‘conditional 
refugee’ is used for non-European recognised refugees in the process. In the current system, due 
to Turkey’s geographical limitation to the 1951 Refugee Convention, the terms ‘refugee’ and 
‘asylum seeker’ are defined differently than those of international law. According to international 
law, an asylum seeker is someone who has applied for asylum and who may be a refugee 
(UNHCR 2001: 1). An asylum seeker becomes a refugee, legally speaking, after the RSD 
procedure based on the 1951 Refugee Convention criteria. The 1951 Geneva Convention defines 
refugee as an individual who owing to well-founded fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular social group or political opinion, is outside the 
country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the 
protection of that country; or who, not having a nationality and being outside the country of his 
former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling 
to return to it (Article 1 a/2). In Turkey’s 1994 Regulation, the same definition is used to define 
someone of European origin when s/he is recognised as a refugee. On the other hand, someone 
coming from a country outside of Europe will be termed an asylum seeker.16 The important 
point here is, therefore, that even after the RSD procedure, a non-European refugee, as 
recognised under the 1951 Refugee Convention criteria, is still referred to as an ‘asylum seeker’ 
in Turkish national law. With the new law, however, this confusion and its implications in access 
to rights for the non-European refugees will be eliminated.17  

The Draft Law, furthermore, expands Turkey’s protective scope towards forced migrants 
through a provision of ‘subsidiary protection’, as enumerated in Article 63 on ‘types of 
international protection’. This would afford protection to individuals who cannot be called 
‘refugees’ or ‘conditional refugees’, but who, however, are unable to return to their countries 
where they might face the death penalty, torture or inhuman or degrading treatment or 
punishment or where there is ongoing  generalised violence or armed conflict. This is in line with 

                                                 
14The law requires the establishment of the General Directorate of Migration Management under the Ministry of 
Interior (Articles 108-127).  
15

Although the Bureau initially prepared separate draft laws related to these two different areas, in the end they were 

merged into a single one.  
16Definitions from the 2006 Asylum Circular, 22.06.2006, Circular No: 57 regarding the procedures and principles to 
be applied when implementing the 1994 Regulation on Asylum by the Ministry of Interior. 
17 At present due to this confusing definition, the non-European applicants (called asylum seekers in the system) 
face, for example, difficulties accessing health services (e.g. Amnesty International 2012).  
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complementary protection mechanisms in refugee law. As such, the right to life and the absolute 
prohibition of torture or cruel, inhuman and degrading treatment or punishment have been 
interpreted by the supervisory organs of the human rights instruments as prohibiting refoulement 
to such treatment. Article 3 of the 1984 Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment and of the European Convention on Human Rights 
(henceforth: ECHR) both refer to the obligation of non-refoulement of an individuals to a country 
where he or she would be in danger of being subjected to torture (UNHCR 2005: 5). In the 
current Turkish system, if the final decision is negative, UNHCR can recommend to the Turkish 
state to consider the application under the complementary protection procedure based on Article 
3 of ECHR.18 However, this procedure is not standard and applied to every case in practice.  
The Draft Law also limits the waiting period for an RSD interview to thirty days, and to six 
months for a result, and guarantees two review procedures – one internal, one external by an 
independent body (an administrative court in this case), for the final decision as is required by 
the standards of UNHCR. At present there is no such time limit in practice and the asylum 
applicants are left in uncertainty, especially by the UNHCR side of the parallel procedure.  

Overall, the Draft Law can be called a benchmark simply because it will be the first law of its 
kind in Turkey and would fill a number of the legal gaps in the current asylum system. With this 
law,  applicants would be entitled free legal aid in case of a negative decision (Article 81); 
financial support for voluntary repatriation (Article 87); a stipend (Article 94) and; would be able 
to stay at reception centres during the process (Article 100). If passed, the new law would also 
abolish the residence permit fee and establish a country of origin database. Thus, the Draft Law 
could, prima facie, signify important changes for Turkey’s asylum system, and therefore for 
individuals seeking asylum in the country. 

Legal Shortfalls: Safe Third Country, Fast-track Procedure and Detention 

Despite the advances that the Draft Law would bring for individuals seeking protection in 
Turkey, it is important to note the legal shortfalls that remain. In this section, I discuss some of 
these legal gaps, and in particular, address the issue of immigration detention in Turkey.  

States are responsible for examining asylum claims made in their jurisdiction. However, there 
exists a common trend of industrialised states seeking to erode refugee protection and state 
responsibility either by deterring or deflecting asylum seekers through the implementation of 
restrictive measures. These include denying access to territory to claim asylum through, for 
example, forcible returns and illegal deportations at the territorial borders and restricting access 
to refugee status determination procedures via policies of detention for unauthorised entries and 
the so-called safe country mechanism (Kneebone 2009: 3). 

As one of these restrictive measures, the concept of ‘safe country’ –  either as safe first country 
of asylum or safe third country – helps states avoid the responsibility of examining the merits of 
an asylum claim by shuttling asylum seekers to other states where they could have received 
effective protection. This technique is also generally associated with accelerated procedures and 
usually reduces or excludes rights of appeal (Goodwin-Gill and McAdam 2007: 392). The 
Turkish Draft Law includes these notions of the first country of asylum and safe third country, 
as well as the fast track procedure from the European context.19 Article 72 states that the 
applications of persons coming from a first country of asylum or a safe third country will be ipso 

                                                 
18 The 2006 Circular on Asylum, Section 12. If the applicant will face a real risk of being subjected to treatment 
contrary to Article 3 of ECHR in his/her country of origin, s/he should be granted a complementary protection on 
humanitarian grounds. According to the UNHCR records, there were only thirty six such cases, mostly from Iran 
between 2006 and August-2009 (Interview with an officer in UNHCR Ankara, 11.08.2009). 
19 This procedure has been particularly adopted by European states (Goodwin-Gill and McAdam 2007: 392). 
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facto refused.  Article 79 asserts that the applications of persons who used forged documents or 
identities, who are to be deported waiting in detention and who purportedly apply for asylum to 
delay or stop their deportation will be fast-tracked within five days. Article 80 completes this 
picture by reducing the right to appeal only to a judicial review against the decisions made under 
Article 72 and 79, eliminating the administrative review from the procedure. 

The Draft Law also introduces administrative detention for asylum applicants. Article 68 states 
that applicants might be detained as an exception if there is a serious question that: 1) the 
applicant has used forged documents and her/his ID or nationality needs to be verified; 2) to 
prevent her/him from entering the country in an unauthorised way; 3) if s/he might constitute a 
threat to public order and security or the assessment of the grounds of her/his application is 
otherwise not possible. Detention is limited to thirty days and its necessity can be reviewed by a 
magistrates' court at any time upon appeal (Article 68/5). 

Foreigners can be detained in Turkey for a number of reasons, including irregular entry, exit and 
presence in the country but not for the mere act of seeking asylum. Asylum applicants are usually 
detained if they fail to comply with the reporting duty of the dispersal policy and/or if they leave 
their residency without permission from the local police (Helsinki Citizens’ Assembly 2007). At 
present, there are no clear legal grounds for detention in existing national law and the detention 
is not decided through court order. Article 4 and 23 of the 1950 Passport Law are referred to as 
the legal basis by the government, however neither of these provisions provides a framework for 
the duration and the conditions of detention. In 2009, the European Court of Human Rights 
stated that the practice of detention in Turkey does not have a sufficient legal basis, and is thus 
unlawful (Abdolkhani and Karimnia v. Turkey 2009). The Court also stated that the conditions in 
two detention facilities amounted to inhuman or degrading treatment or punishment in violation 
of Article 3 of the Convention (e.g. Tehrani and Others v.Turkey 2010; Charahili v.Turkey 2010). 

The author’s doctoral research in Turkey revealed that the practice of detention and access to 
asylum from detention is a challenge facing irregular transit migrants,20 rather than those who 
enter the country with their passports and visas and who approach the authorities as soon as 
possible with the intention of seeking asylum. As a whole, this research suggested that the 
Turkish asylum system tries to minimise the number of applications, especially from those who 
were initially en route to Europe via Turkey because of the limited chances of resettlement in third 
countries for this group.21 Before access to RSD by UNHCR the system works at two levels: 
deferring or deterring asylum seekers through both informal and formal mechanisms. At the 
informal level, ‘illegal forcible returns’ defer the arrival of asylum seekers onto the Turkish 
territory, while the indefinite administrative detention works as a formal deterrent together with 
its degrading conditions which, in turn, create another informal deterrent effect on potential 
applicants (see e.g. Cavidan forthcoming).  

According to the report of the Commissioner for Human Rights of Council of Europe, in 2008 
UNHCR only intervened in 393 incidents, out of a total of 3351 irregular migrants, many of 
whom wished to seek asylum in Turkey. In fact, UNHCR was given permission to see only 
seventy two individuals and access to all others was denied by the Turkish authorities 

                                                 
20I use the term ‘irregular migrant’ to indicate the character of migrant’s movement. Irregular migrants, for instance, 
travel without a passport with the help of human smugglers, however they might, nevertheless, be refugees 
according to the 1951 Refugee Convention criteria.   
21Some of the resettlement countries prioritize the files of refugees who are from one of the neighbouring countries 
of Turkey, notably from Iraq and Iran. This policy together with the UNHCR’s Afghan refugee policy in the world, 
that is to say protecting them under ‘the mandate refugee status/extended refugee definition’ caused Afghan and 
African refugees to be disqualified for a resettlement from Turkey. 
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(Hammarberg 2009: 11). Furthermore, according to the report of Multeci-Der,22 between 2004 
and 2008, 258,590 out of 300,666 apprehended irregular migrants were deported from Turkey. 
The state officials acknowledged that 548 people out of this total made an asylum application in 
detention, but only sixty-seven applications out of this 548 were accepted and processed. This 
means only 0.18% of irregular migrants could seek asylum in Turkey when they were detained 
and only 0.02% of them were actually granted access to RSD during that period (Multeci-Der 
2010: 25). This shows irregular transit migrants as potential asylum applicants face serious 
impediments in access to protection in Turkey. 

If we look at the section on deportation in the Draft Law (Article 52-60), we find another type of 
administrative detention for irregular migrants. Article 54 requires the deportation of those who 
entered or exited the country in an irregular manner or without legal documents and of those 
who overstayed their visas for more than ten days or worked in the country ‘illegally’. When this 
group of people are caught by security forces, they can be detained up to a year in return centres. 
There are procedural guarantees provided in the draft to avoid the current problems of the 
system such as the limited access of asylum seekers in detention to UNHCR and to RSD. In this 
sense, Article 55 prohibits the return of individuals, who would need humanitarian leave to 
remain and/or subsidiary protection, while Article 59 grants the access of UNHCR to the return 
centres. Article 57 also authorises governorships for reviewing the necessity of the detention 
every thirty days. Moreover, detainees are provided with the right to appeal to the magistrates’ 
court. Yet, the achievement of all these guarantees provided to irregular migrants who are in 
need of protection still depends on the interpretation of the rules by the authorities. At present, 
detention is used as a deterrent against irregular transit migrants who are in need of protection 
but are caught in Turkey en route to Europe. When the whole system goes through such a 
transition –which could take up to two or three years – and the power is being transferred to a 
civil authority from the police, all the personnel working in this field should be trained in human 
rights and refugee law. Without such training/knowledge, it is likely that the current asylum 
system and practices might prevail despite changes because of institutional memory and lack of 
correct implementation.  

At present, the Turkish asylum system heavily relies on the work of UNHCR despite its legally 
weak position in the system. If the Draft Law is adopted, Turkey’s collaboration with UNHCR 
for the resettlement of non-European applicants will nevertheless continue. In the absence of an 
integration/naturalisation option in Turkey, non-European refugees would still be expected to 
leave the country in the long term. Unfortunately, the Draft Law remains silent on the issue of 
integration and it does not allow international status holders (refugees, conditional refugees as 
well as subsidiary protection and humanitarian leave holders) to apply for a permanent resident 
status which will be the closest status to citizenship for foreigners after this law (Article 42/2).  

Conclusion 

In this article, I explored and analysed Turkey’s Draft Law on Foreigners and International 
Protection, which will be debated in parliament in this legislative year. I demonstrated that the 
Draft Law would be the first law regulating practices of asylum in Turkey since the Turkish 
state’s ratification of the 1951 Refugee Convention. With this law, the rights and the statuses of 
people in need of international protection in Turkey would be legally guaranteed for the first 
time. The new law would also extend the protection to the other groups that are not covered by 
the 1951 Refugee Convention, such as victims of human trafficking and the people who need 
subsidiary protection and humanitarian leave to remain. However, the Draft Law adopts the 
current system as it stands in a number of ways, notably with regards to the geographical 

                                                 
22The Association for Solidarity with Refugees, Multeci-Der is an Izmir based NGO and helps the migrants in 
detention to get in contact with UNHCR.  
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limitation. In the absence of an integration/naturalisation option provided by the Draft Law – 
even for European recognised refugees – and an adequate resettlement quota by the third 
countries, non-European refugees would still be expected to leave the country in the long term. 
The uncertainty of the wait in Turkey would eventually make non-European refugees vulnerable 
to human smugglers with the hope of seeking refuge elsewhere in Europe as it does 
today.23Although the Draft Law strengthens the position of UNHCR by including provisions on 
its role, it is unclear how the new context will differ from the current one with regards to 
detention and the parallel process of refugee status determination. Currently, detention is used as 
a formal deterrent by the state on the potential applicants. Moreover, without an effective and 
comprehensive training in human rights and refugee law provided to those who will work under 
the new Directorate of Migration Management, the new law carries the potential for the 
reproduction of the current practice. 
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Abstract 

This article analyses the effects of the Libyan uprising on migrants and refugees in Libya during 
the conflict. Particular focus is paid to how de facto gaps in the international legal system hinder 
the right to protection to which forcibly displaced migrants are entitled. It is argued that the 
current implementation of a European migration policy based on restricting access to European 
Union (EU) territory and on re-instating previous cooperation on migration with Libya further 
undermines the security and well-being of those who escaped the war. 

 

Introduction 

This article aims to assess the implications of the 2011 Libyan uprising on migrants and refugees 
forcibly displaced by the conflict. In the aftermath of the Libyan crisis, the humanitarian needs 
of displaced economic migrants, rejected or unregistered refugees and de-classified forced 
migrants have been largely overlooked. It is argued that the legal status of displaced third country 
nationals is uncertain given the de facto gaps in the international legal framework for their 
protection. The implementation of EU migration policies aimed at keeping migrants and 
refugees outside European borders further limits the right to protection to which people fleeing 
war are entitled.  

Starting with an overview of the Libyan conflict, the article goes onto differentiate between 
different migrant categories displaced by the conflict and to delineate the de facto gaps in their 
protection present in the international legal system. Given that Libya is not the country of origin 
for these forced migrants, many are unable to claim asylum under Article 1A of the 1951 
Convention Relating to the Status of Refugees (the Convention). Despite the Organisation of 
African Unity’s 1969 Convention Governing the Specific Aspects of Refugee Problems in 
Africa’s (OAU Convention) extension of refugee protection to people escaping a situation of 
conflict in their country of residence, this provision is restricted to asylum seekers within African 
states.  

The article then goes on to assess the response of the EU and its member states to the forced 
displacement of people from Libya. It is argued that, notwithstanding the calls for help on behalf 
of people trapped in the conflict, the EU and its member states are implementing a migration 
policy based on the rejection of refugees and migrants arriving to Europe. A great number of 
those displaced have fled to Tunisia and Egypt, whilst Europe has received only a minority of 
them. In an attempt to minimise migration to Europe, the EU has re-instated previous 
cooperation on migration with Libya, at the expense of those genuinely in need of international 
protection and in breach of the principle of non-refoulement. Despite the restrictions within the 
refugee and asylum legal system undermining their right to protection, many third country 
nationals fleeing the violence of the Libyan conflict may be fully eligible to safety under a 
number of international and regional human rights instruments, to which EU member states are 
party. 
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The Libyan Uprising: Context and its Implications for Refugees and Migrants 

The Libyan uprising, initiated with a series of demonstrations against political corruption and 
housing shortages, was brought to public attention on 15 February 2011 when widespread 
protests erupted against the 42 year dictatorship of Colonel Gaddafi, including violent clashes 
between pro- and anti-Gaddafi forces (Fiddian-Qasmiyeh 2011; Mawinwaring 2011). A number 
of insurgents took control of the city of Benghasi and established the National Transitional 
Council, calling for the end of Gaddafi’s rule and the holding of democratic elections. Both 
nationals and non-nationals have been displaced by the war and an estimated number of 150,000 
people of different nationalities were evacuated by the International Organisation for Migration 
(IOM) by 30 June 2011 (Dominguez and Pitt-Rashid 2012:  2). 

Prior to the conflict in 2011, Libya hosted between 1.5 million and 2.5 million foreign nationals, 
mainly from Burkina Faso, Chad, Côte D’Ivoire, Egypt, Eritrea, Ethiopia, Ghana, Iraq, Mali, 
Niger, Nigeria, Somalia, Sudan and Tunisia (Amnesty International 2011b; Koser 2012). Many 
non-nationals on Libyan soil have been living with threats to their freedom, fearing arrest and 
detention on migration-related grounds since before the war and the conflict has only heightened 
pre-existing racial tensions against them (Amnesty International 2011a; 2011d). Migrants and 
refugees from Sub-Saharan Africa in particular – accused by some citizens and anti-Gaddafi 
fighters of being mercenaries paid by the regime – have been subjected to arbitrary detention, 
torture and even death (Amnesty International 2011c; 2011d).  

As a result of this persecution and continued violence, 612,872 (or 96.6% of all) third country 
nationals fled Libya between February and July 2011 and sought refugee status in neighbouring 
countries (Mawinwaring 2011: 443). A number of migrants and refugees are currently stranded in 
refugee transit camps in Ras Djir in Tunisia or at the Saloum Border Post in Egypt where they 
endure hard living conditions, gathered in makeshift tents in isolated areas (UNHCR 2011a). At 
the time of writing, 1,600 people of concern to the United Nations High Commissioner for 
Refugees (UNHCR) are at the Saloum Border Post and 1,470 asylum seekers and more than 
2,230 refugees reside in the Ras Djir camp (UNHCR 2012b; 2012c). Most cannot return home 
for fear of persecution. Others are returning to Libya where they could once more be the target 
of attacks (UNHCR 2012a).  

Of those who have made a desperate attempt to cross the Mediterranean Sea, only 20,659 people 
(or approximately 3.4%) have managed to land in Italy and Malta (Mawinwaring 2011: 443) and a 
reported 2,352 people have died during the sea crossing in 2011 (Fortress Europe 2012). 

Forced Displacement from Libya: Migrant Categories and Gaps for Protection 

Libya is not party to the Convention and has not ratified the Rome Statute of the International 
Criminal Court. Furthermore, since 2010, Libya has not allowed UNHCR to have a presence on 
its soil. Despite being a party to the OAU Convention, Libya still lacks a national system for the 
registration of asylum seekers and the recognition of refugees, as well as a mechanism to monitor 
and protect those at risk of being forcibly returned to their country (European Parliament 2011). 
As a result, the responsibility to register refugees has rested with UNHCR in Libya, which – 
prior to the conflict – managed to register 3,000 asylum seekers and 8,000 refugees. Many others, 
however, have not had their right to receive international protection formally recognised 
(Fiddian-Qasmiyeh 2011). 
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In addition to denying refugee status to thousands of individuals fleeing persecution in their 
home country, Libya has thus far categorised many internationally recognised refugees, including 
Sahrawis and Palestinians, as voluntary migrants on its territory for work or educational reasons. 
There is therefore a high risk that many refugees on Libyan soil were falsely labelled as economic 
migrants prior to being once again displaced by the conflict (Fiddian-Qasmiyeh 2011). 

The Libyan conflict has brought together multiple forms of migration and has revealed the 
blurred nature of different migrant categories fleeing the war. The broader context of Libyan 
displacement includes not only recognised refugees, but also rejected or unregistered refugees 
and de-classified refugees who have been labelled voluntary or economic migrants. Displacement 
from Libya further includes migrant workers from across the South East, East and Central Asia, 
North and sub-Saharan Africa and the Middle East (Fiddian-Qasmiyeh 2011). 

The legal status of displaced economic migrants outside Libya, including rejected, unregistered 
and de-classified refugees, is uncertain given the de facto gaps in the international legal framework 
for their protection. Despite their evident protection and humanitarian needs, third country 
nationals who fled the Libyan war do not fall under the technical definition of the refugee given 
by the Convention (Ambroso 2012).  

Article 1A of the Convention articulates that refugee protection shall be conferred to individuals 
who ‘owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, 
membership of a particular social group, or political opinion, is outside the country of his nationality, 
and is unable to or, owing to such fear, is unwilling to avail himself of the protection of that country’ 
(emphasis added). Economic migrants who have crossed the Libyan border are, hence, not 
legally entitled to refugee protection which is based on circumstances in their country of origin. 
Furthermore, displaced economic migrants who fled the Libyan conflict may not fall under the 
narrow definition of the refugee set in the Convention if they are unable to prove the connection 
between the risk of harm stemming from the conflict and one of the above stated grounds of 
persecution (Ambroso 2012). 

Article 1(2) of the OAU Convention extends refugee protection to ‘every person who, owing to 
external aggression, occupation, foreign domination or events seriously disturbing public order in either 
part or the whole of his country of origin or nationality, is compelled to leave his place of habitual 
residence in order to seek refuge in another place outside his country of origin or nationality’ 
(emphasis added). The OAU Convention, however, imposes protection obligations merely on 
African states (Tunisia and Egypt are state party to this Convention) and therefore does not 
protect those asylum seekers who fled to Europe. Furthermore, the OAU Convention does not 
provide for durable solutions such as resettlement, which is available to refugees covered by the 
Convention (Wood 2012). 

The above gaps show the inability of current international refugee law to fully grant protection to 
intersecting migrant/refugee categories in conflict situations. The result is the absence of clear 
institutional responsibility for the safeguarding of migrant workers as well as rejected, 
unregistered and de-classified refugees outside Libya (Fiddian-Qasmiyeh 2011; Koser 2012). 
Recognising these protection gaps and the existence of overlapping categories is essential to 
determine and to fulfil the humanitarian needs of migrants displaced by the Libyan conflict.  

European Responses to Libya's Forced Migrants 

The aforementioned protection gaps are exacerbated by the migration policies currently 
exercised by the EU and its member states. Whilst calling for democracy in North Africa, 
including through a no-fly zone established to protect civilians and support insurgents against 
the Libyan dictatorial government, EU member states rejected part of that population displaced 
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by the Libyan war seeking protection in Europe (Dominguez and Pitt-Rashid 2012; Koser 2012). 
The majority of those fleeing Libya, around half a million migrants and asylum seekers and half a 
million nationals, have been admitted by Tunisia and Egypt (Mainwaring 2011; Koser, 2012) 
which have allowed the IOM and UNHCR to set up transit camps to carry out the refugee status 
determination process and make referrals for resettlement (Ambroso 2012). 

The Libyan conflict has prompted discussion among EU member states on hypothetical large 
numbers of displaced populations crossing the Mediterranean Sea. The EU has immediately 
stressed the importance of responsibility sharing among EU countries, including the adoption of 
a flexible approach to family reunification and to the Dublin Regulation, providing for the 
transfer of an asylum seeker to the Member State first entered in Europe (UNHCR 2011b). The 
EU has also called upon its North Western countries to refrain from returning asylum seekers to 
EU frontier states to alleviate the pressure posed on them (UNHCR 2011b). Malta has requested 
the implementation of a temporary protection mechanism in the event of mass influx. Similarly, 
Italy, Spain, Malta, France and Cyprus have called on other EU member states to resettle those 
landing to Southern European shores (Mainwaring 2011). 

Despite this rhetoric, many migrants and asylum seekers have been denied access to Europe. As 
of early 2012, for instance, EU member states have offered resettlement to only 600 refugees and 
have not increased their resettlement quotas to accommodate refugees hosted by Tunisia and 
Egypt (Ambroso 2012; Garlìck and Van Selm 2012). 

Most strikingly, the EU has reinforced its old frontiers management system to counter the arrival 
of around 45,000 boat people, including through its border agency, Frontex (Koser, 2012). While 
repeatedly expressing their commitment to democracy and human rights, the EU and Frontex 
have violated the principle of non-refoulement by preventing people from landing on EU shores, 
where they could have applied for asylum, and by returning migrants and asylum seekers to 
countries where they could face persecution, including Libya (Perkowski 2012: 26, 28-29).  

In order to prevent the arrival of people displaced by the North African political turmoil, the EU 
advocated for the resumption of the EU/Libya Framework Agreement1 in November 2011 
(Malta Independent 2011). Regardless of the ongoing violations of human rights standards in 
Libya, in April 2012 Italy also signed a new agreement on migration control, shaped on the 
model provided by previous cooperation and based on the absence of rules for the safeguarding 
of refugees and asylum seekers2 (Andrijasevic 2006; Amnesty International 2012). The agreement 
has been ratified despite the Italian commitment to implement the verdict of the case Hirsi Jamaa 
and Others v. Italy, whereby in February 2012 the Grand Chamber of the European Court of 
Human Rights condemned Italy for its practice of push-backs of boats to Libya and the 
infringement of the principle of non-refoulement (Amnesty International 2012). 

Both the Convention (Article 33) and the OAU Convention (Article 2) prohibit the ‘return 
("refouler") of a refugee in any manner whatsoever to the frontiers of territories where his life or 
freedom would be threatened on account of his race, religion, nationality, membership of a 
particular social or political opinion’ (Ambroso 2012). Although not technically eligible for 
asylum under the Convention and the OAU Convention, third country nationals escaping to 
Europe from Libya  have a number of rights under international human rights law including, for 

                                                 
1 In 2010 the EU signed the EU/Libya Framework Agreement, providing for political dialogue and cooperation 
with Libya on foreign policy and security issues and in areas such as maritime policy, migration, visa, etc. (Europan 
Union 2008).  
2 The 2008 Treaty on Friendship, Partnership and Cooperation between Italy and Libya outlines the rules for the 
fight against irregular immigration through the control of Libyan borders and the interception and return of 
migrants and asylum seekers to Libya (Andrijasevic 2006: 11-13, 2009: 26; Ronziti 2009: 6). 
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instance, Article 3(1) of the Convention Against Torture (CAT) which states that, ‘No State 
Party shall expel, return ("refouler") or extradite a person to another State where there are 
substantial grounds for believing that he would be in danger of being subjected to torture’. At a 
regional level, the scope of protection is even broader: Article 19 of the Charter of Fundamental 
Rights of the European Union (CFREU) stipulates that ‘No one may be removed, expelled or 
extradited to a State where there is a serious risk that he or she would be subjected to the death 
penalty, torture or other inhuman or degrading treatment or punishment’. The European 
Convention on Human Rights and Fundamental Freedoms (ECHR) also offers protection under 

Articles 3 and 13.
3
 

Conclusion 

This article has sought to demonstrate the protection gaps that have emerged in the aftermath of 
the Libyan uprising for third country nationals on Libyan soil during the war. Not a party to the 
Convention, Libya has a long history of denying protection to refugees and asylum seekers. 
Many third country nationals in Libya have found themselves falsely categorised as economic 
migrants, together with numbers of rejected and unrecognised refugees – a label they have 
carried with them when fleeing the recent civil war. Caught in the conflict, large numbers of 
migrants and asylum seekers have been forced to flee and are currently stuck in a legal limbo. 
For migrant workers, rejected or unregistered asylum seekers and declassified refugees whose 
countries of origin are not Libya, Article 1A of the Convention offers no protection. Whilst a 
broader scope for protection is offered by the OAU Convention, this has a legally binding 
obligation only on African states who are party to it. A crucial consequence of these legal pitfalls 
has been the inability to access the international protection to which Convention refugees are 
entitled. 

The migration policies currently implemented by EU member states further undermine the right 
to protection to which third country nationals escaping the Libyan conflict are entitled. Despite 
calls for democracy in Libya to ensure the rights of nationals and non-nationals alike, as well as 
calls for cooperation on the management of new migration flows and the provision of 
protection, the EU has restricted access to its territory and rejected numbers of those fleeing the 
war. New forms of collaboration on migration with Libya are also being implemented despite its 
violations of human rights standards. At the time of writing Libya does not yet have a 
functioning democratic system or asylum and migration systems and procedures. The EU and 
Italy have, however, reinstated previous cooperation on migration, at the expense of the right to 
apply for asylum of those genuinely in need of international protection and in violation of the 
principle of non-refoulement. If not technically eligible for protection under the Convention and the 
OAU Convention, displaced third country nationals in search of protection in Europe are fully 
entitled to safety under a number of international human rights conventions to which EU 
member states are bound. 
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3 Article 3 of the ECHR states ‘No one shall be subjected to torture or to inhuman or degrading treatment or 
punishment’. Article 13 of the ECHR,  provides that ‘Everyone whose rights and freedoms as set forth in this 
Convention are violated shall have an effective remedy before a national authority notwithstanding that the violation 
has been committed by persons acting in an official capacity’ (ECHR 2002). 
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Field Report: Revolution, its Aftermath, and Access to Information for Refugees in Cairo 

 

By Eleanor Danielson 

 

Abstract 

This article explores the impact of Egypt’s 2011 revolution and subsequent unrest amongst 
refugees in Cairo, framing it within the context of refugees’ own activism in the city. It then 
turns to highlight the need for the expansion of communication channels between service 
providers and refugees in Cairo, both in times of civil unrest and of stability. 

 

Introduction 

The Arab Spring directed the world’s attention to popular struggles in the Middle East and 
North Africa, especially the political implications of revolution and its aftermath. Some policy 
and academic researchers have examined the Arab Spring’s impact on forced migration, but have 
largely considered displacement that resulted from the events, such as migrations into Europe 
and from Libya into Egypt (Bonfiglio 2011, Fynn 2012). The effect of revolution on refugees 
already in host countries in the region has received less attention, outside of media accounts 
(Bates 2011; Gab Allah 2011; Hagen 2011; Hussain and Pitea 2011; IRIN 2011; Jensen 2011; 
Johnson 2012; Jones 2012; Lammers 2011; Malek 2011; Parietti 2011; Sadek 2012; SAHAfrica 
2011). Egypt, for example, has long hosted refugees, especially in its capital, Cairo. How have the 
events of 2011-12 impacted refugees and asylum seekers already in Cairo, and what can be 
learned for other urban refugee situations? This paper frames these questions within the context 
of refugees’ own activism in the city. It highlights the need for expanded communication 
channels between service providers and refugees in Cairo, both in times of civil unrest and of 
stability. 

This paper is based on qualitative research conducted in Cairo in 2010-12 as part of doctoral 
work and a pilot project examining access to asylum (Danielson 2012). The research included 
desk research; twenty-four formal interviews with fifteen refugees working at community-based 
organisations in the major national groups in Cairo and nine service providers (around half 
conducted with interpreters and all recorded); field notes from eleven informal conversations 
with researchers, service providers, and refugees; and fieldnotes based on participant observation 
at multiple relevant workshops, trainings, presentations and performances. Given the ethical 
considerations of conducting research with refugees (see Jacobsen and Landau 2003) and the 
tense security situation in Cairo, issues of confidentiality and security were paramount. 

For some refugees in Cairo, the revolutionary demonstrations of January 2011 held familiar 
echoes. For three months in 2005, several thousand Sudanese refugees and asylum seekers in 
Cairo held their own sit-in at Cairo’s Mustafa Mahmoud Park (see Azzam 2006, Rowe 2006). 
Like Tahrir Square, the park became a place where people of different religions and origins could 
come together, raise their complaints, and imagine and enact an idealised, unified country 
(Danielson 2008; Lewis 2007; Schafer 2005). The bloodshed at the end of the refugee protest, 
however, heralded not revolution but more of the same, namely continued economic, legal, and 
social constraints on the lives of refugees and their livelihoods. The years since have seen 
episodes of violence between self-described ‘gangs’ of young Sudanese youth (Lewis 2011), the 
continued arrival of new asylum seekers from Iraq (Younes and Rosen 2007), and killings by 
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Egyptian border guards of refugees en route to Israel through the Sinai,1 seeking exodus from 
Cairo’s uneasy refuge. Overall, in the past decade, the situation for refugees in the city has only 
gotten worse. 

The 2011 revolution dealt a series of further setbacks to the approximately 40,000 registered 
refugees and asylum seekers living in Cairo – people originally from Sudan, Iraq, Somalia, 
Eritrea, and Ethiopia (UNHCR 2012). During the uprising, mobility within the city became 
tightly restricted, both by soldiers ignorant of the meaning of refugees’ ID cards – resulting in 
many arrests – and by neighbourhood patrols (Danielson 2011; Jones 2012: 16). Many employed 
refugees lost income or jobs because of their inability to get to their workplaces, or because their 
expatriate employers left the country. With access to money from abroad blocked by bank 
closures, many suffered hunger and reduced food budgets, the loss of housing, and the accrual 
of rent debt. UNHCR and many of its partners closed down their offices, with some staff 
evacuated and others working from home – reducing refugees’ access to services, cash assistance, 
and subsidised healthcare. The government’s release of prisoners into the city created greater 
insecurity in the streets, including refugee-hosting neighbourhoods.  

In the time that has passed since the revolution’s peak, both the city and the refugees in it have 
adjusted to the new reality of increased xenophobia and nationalism, sporadic political upheaval, 
rising crime and continued instability. Some refugees, hoping for resettlement from the 
increasingly tenuous situation, have taken political action and renewed protests outside of 
UNHCR. Linking his protest for refugee rights to the national events, a Sudanese man asked: 
“Where is our revolution?” (Danielson 2011b). Other refugees have taken advantage of the 
increased acceptance of public protest to rally at the embassies of their home countries or 
demonstrate for international attention to their governments’ misdeeds. Many have continued 
their work helping their own communities through community-based organisations (Jones 2012: 
16). A few refugees have taken the opportunity of the new government to try to press charges 
for the 2005 killings at Mustafa Mahmoud Park. But many refugees’ unease toward the Egyptian 
government has been renewed by the 2011 appointment as new Interior Minister of former Giza 
Security directorate Mohamed Ibrahim Youssef, the man who oversaw the violent end of the 
2005 protest (Unattributed 2011a).  

Initially, with a new government finally in view, advocates for refugee rights were optimistic 
about the possibility of improving the legal context for refugees in Egypt, which is constrained 
by the country’s reservations on the 1951 Refugee Convention – amongst other restrictions, 
refugees are barred from legal employment, making local integration virtually impossible (Kagan 
2011: 18-19). A play written jointly by refugees and Egyptians and performed repeatedly 
throughout the city has opened a dialogue between Egyptians and refugees about refugees’ role 
and treatment in Egypt (Wedeman 2010). Some Tahrir activists said that their own experiences 
made them see the 2005 refugee protest in new light. Thus far, however, efforts by refugees to 
advocate for their rights in the new political arena have been largely drowned out, 
and international, national and local contexts continue to constrain both refugees and service 
providers in Cairo. 

One area that shows potential for improvement is information provision for refugees. Access to 
basic information about services, rights, the Refugee Status Determination (RSD) and 
resettlement processes as well as the roles of UNHCR, the Egyptian government, and other 
service providers is important both amidst political upheaval and in calmer times. Contemporary 
asylum in Cairo is shaped by a history of limited information about asylum policy, a tense 

                                                 
1 The Sinai remains an abominable site of the imprisonment, torture and extortion of refugees, mostly Eritreans 
smuggled through Sudan. See Greenwood (2012) for a summary. 
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relationship between refugees and UNHCR (exacerbated by the 2005 demonstration), repeated 
protests at the office, and a notoriously damaging rumour mill within refugee communities. 
These dynamics have contributed to problems as mundane as misunderstandings about services 
and as serious as arrests. As a result, both policy and academic research on asylum in Cairo has 
repeatedly recommended improvements to communication about asylum and information 
provision for refugees (Danielson 2012: 6-8).  

In the wake of the revolution, service providers in Cairo took unprecedented and encouraging 
steps in this direction. When refugees staged large demonstrations at UNHCR to protest its 
closure, UNHCR’s Regional Representative in Egypt and other staff held multiple meetings with 
refugees who had gathered outside the Cairo office. Although the representativeness of those 
refugees who were granted meetings has since been questioned (Danielson 2012: 9-10), the 
Regional Representative attempted to reach a wider audience by distributing three public letters 
addressed to all refugees and asylum seekers in Egypt detailing UNHCR’s position and clarifying 
details of emergency assistance, the limited increase in resettlement spaces, and acknowledging 
the anxiety and hardships refugees in Cairo faced (Dayri 2011a, 2011b, 2011c). UNHCR emailed 
the letters to its partners, who printed and distributed them to refugees. Improved 
communications are also evident through the distribution of several emergency announcements 
through the same method, and the opening of a much-needed telephone hotline. The pioneering 
efforts of the Cairo office of Catholic Relief Services (CRS) to reach its refugee clients by mass 
SMS were harnessed in a successful inter-agency effort to inform refugees about a one-off, 
emergency payment after the revolution. UNHCR has held regular meetings with refugee 
communities in Cairo since, with other service providers assisting in their planning. 

Yet more can be done to improve access to information for refugees, most of which is still only 
available through office visits, which require some refugees to take time off work so as to arrive 
during or before office hours, in a long and expensive trip. At multiple points since the 
revolution, uprisings and their suppression by the interim military government have resulted in 
the closure of service providers’ offices, the cancellation, relocation or rescheduling of classes, 
meetings and events for refugees, and increases in street crime and transportation difficulty. 
There is a greater than ever need for access to information that does not require travel. In Cairo, 
mobile phone use is ubiquitous, including in refugee communities, and mass SMS systems are 
widely available and easy to use, as CRS has shown through its exemplary SMS program 
(Danielson 2012: 30-31). However, SMS use by service providers in Cairo is still in its infancy. 
Print is a basic and easily distributed way to spread information, but there is a dearth of simple 
printed information like brochures. Asylum seekers can learn of the progress of their Refugee 
Status Determination only from printed notices posted in certain locations, or visits to UNHCR. 
A significant portion of refugees access the internet at internet cafes and service providers’ 
computer centres, and use it to share information about asylum in Cairo with other refugees 
(Danielson 2012: 31-36). However, service providers’ websites remain primarily donor-oriented, 
presented in the style of annual reports with little content useful to people seeking services, such 
as office location. Despite the need for better information, and the availability of technologies to 
help in its spread, many local service providers lack the time and funding needed to develop new 
communication strategies.2 

The Arab Spring elevated the importance of communication in Cairo to a global stage, through 
the online activism that fuelled it and, at the revolution’s height, when the government cut all 
internet and local mobile phone access. Technology is not a silver bullet, but it can be one tool to 
help improve communication between service providers and beneficiaries and increase access to 

                                                 
2 See Forced Migration Review, Issue 38, for an in-depth look at the role of technology in information distribution and 
service provision in contexts of forced migration.  
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information for refugees. In order to take the time to build such initiatives, however, local 
service providers and refugee groups need the support of international donors, policy-makers, 
and funders. In the quest to improve urban refugee protection and assistance in emergencies as 
well as normal operations, the expansion of channels of communication is worthy of further 
attention, not just in Cairo but in refugee-hosting urban settings around the globe.  
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Barriers to Reform in Myanmar: Displacement of Civilians in Kachin State 

 

By Corey Pattison 

 

Over the past year, many citizens of Myanmar1 have experienced a remarkable political 
transition. After five decades of oppressive military rule, Myanmar emerged along with several 
countries of the Arab world as part of what seemed the latest global democratic wave. Yet, for 
the some 170,000 members of Myanmar’s ethnic minorities groups who have been displaced by 
a sharp increase in violence during the past year, 2 this period has been but yet another episode in 
one of the longest-running civil wars in modern history.3  Increasing democratic openings has 
done little to improve their situation, as they are denied by the state of the fundamental rights 
that might enable them to benefit.4  

As part of the transition process, the current regime signed tentative peace agreements with 
eleven armed groups in 2011 (ICG 2012). Confronted by increased social unrest and renewed 
calls for autonomy within Myanmar’s ethnic minority areas—spurred, perhaps, by the loosening 
of the authoritarian system—the central government has since responded with increased 
militarisation, resulting in de facto military rule in those areas and further fuelling violent conflict. 
Based on thirty-seven interviews, primarily with internally displaced persons (IDPs) in three 
minority areas experiencing recent violent conflict with state military forces—Shan, Kachin, and 
Rakhine States— this paper describes the precarious situation of ethnic minority groups in 
Myanmar by examining the displacement of Kachin civilians.5 While focusing on and 

                                                 
1 In July 1989, the ruling military junta changed the name of the state from the Union of Burma to Myanmar, 
ostensibly to mitigate ethnic tensions within the country. The United States and the United Kingdom, alone, have 
refused to accept the change as a means of denying legitimacy to the Burmese regime on the basis of, inter alia, 
systematic human rights violations and narco-trafficking. The choice has thus become a proxy for political 
persuasion. I have used Myanmar in part to escape the politics of names, since it is the more common international 
and UN usage, and in part because this article posits that major reform is underway as a result of a transformation 
of the previous regime. The views expressed here are mine, and do not necessarily reflect that of the Oxford Monitor 
of Forced Migration.  
2 This figure is based on estimates by the United Nations and Human Rights Watch (United Nations News Center 
2012; Human Rights Watch 2012).   
3 Immediately following independence in 1948 from British colonial rule, the central Burmese government was 
confronted with a number of armed rebel movements, organised along ethnic and Marxist lines, claiming territorial 
autonomy. These insurgencies spread and intensified with support from foreign actors, including the United States, 
China, and Thailand. The Burmese government attempted to suppress the challenge militarily, employing 
particularly brutal force after a 1962 coup d’état replaced the civilian government with a military regime led by General 
Ne Win. The various conflicts, occurring mostly within Myanmar’s border regions, have displaced over 400,000 
mostly Karen, Shan, and Kachin individuals into Thailand and China, as well as over 300,000 others internally 
throughout the border regions. In addition, some 29,000 Muslim Rohingya from Western Myanmar reside in UN 
refugee camps in Bangladesh, although the Bangladesh government estimates that another 200,000 unregistered 
Rohingya reside in informal communities surrounding the official camps.* Currently, most armed ethnic groups 
hold an uneasy ceasefire with the Burmese military (tatmadaw), although these tenuous arrangements periodically 
regress into violence as they have failed to lead to broader peace agreements. See Steinberg (2001) or Tinker (1957) 
for further background on Myanmar’s post-independence history.  
* Refugee figures based on UNHCR data (UNCHR 2012a; UNHCR 2012b).  
4 For example, many Rohingya individuals (a Muslim minority group) are denied Burmese citizenship due to an 
‘onerous evidentiary requirement” stipulated by Article 3 of the 1982 Myanmar Citizenship Law (Cheung 2012).  
5 Research was conducted during May and June 2012 as part of a research project under the Jackson Institute for 
Global Affairs and the MacMillan Center for International and Areas Studies at Yale University. All interviewees 
were informed of the purpose and voluntary nature of the interview, as well as how the information would be used. 
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extrapolating from the Kachin case necessarily generalises some peculiarities of other minority 
groups, it offers a useful lens through which to view state practice vis-à-vis ethnic minority 
challenges to state authority in border areas. In the context of Myanmar’s fragile transition and 
troubled civil-military history, the findings suggest disconcerting implications for the future of 
democracy in the country.6 

 

 

 

Forced Displacement and Civilian Targeting in Kachin State 

In the predominantly Christian Kachin State, in the northernmost part of Myanmar, a 
government military offensive against the Kachin Independence Army (KIA) has displaced as 
many as 75,000 civilians throughout eastern Kachin State and across the border into China since 
a tenuous ceasefire collapsed in June 2011 (Human Rights Watch 2012).7 Control of eastern 

                                                                                                                                                        
Interviews were conducted in Burmese, Jinghpo (Kachin), Shan, Ruáingga (Rohingya), in small groups and 
individually, and included a local translator. Identifying markers have been omitted here for the protection of the 
interviewees.  
6 For more on civil-military relations in Burmese history, see Seekings (2002).  
7 Because research was conducted within Myanmar, this article generally avoids treatment of refugees outside that 
country. It will be noted here, however, that—in terms of refugee protection—Myanmar is located within a region 
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Kachin State is divided between the central government and the Kachin Independence 
Organization (KIO), which administers its territory—in conjunction with the KIA—as a self-
governing entity that provides basic social services through parallel health, education, and justice 
departments.8 

Speaking with residents of Myitkyina, the provincial capital, it is the provision of basic services 
that girds their strong and outspoken support for KIO as much as an ethnic affinity. One 
Myitkyina resident expressed a popular local belief that Burmese military forces were directly 
targeting service delivery as a form of collective punishment on the local population:  

Before [the conflict] electricity was good…it lasted maybe half the day. The KIA 
controlled a [hydroelectric] dam, and provided us with electricity for no charge. 
But about five months ago government troops bombed the local power supply. 
We went without power for two weeks. Now electricity is rare…maybe four 
hours a day. 

Surrounding Myitkyina, a large build-up of government forces has sealed access to KIO-
controlled territory, preventing UN and other international aid agencies from distributing much-
needed supplies to tens of thousands of IDPs. In response, local religious-based organizations, 
like the Kachin Baptist Convention (KBC), have transformed themselves into mass emergency-
relief providers, serving some 20,000 IDPs in forty-two camps by drawing upon a network of 
over 300,000 members.9 

I joined KBC staff on a trip to three IDP camps, ranging in size from approximately 400 to 
3,000 persons, laying to the east of Myitkyina, where I encountered terrifying stories of human 
rights abuses, including targeting of civilians, pillaging and burning of villages, torture, and rape.  

Most living in the makeshift camps arrived with nothing, having fled their villages under gunfire 
after the fighting broke out in June 2011. Some hid in the jungle for more than a month before 
they arrived in the camp. One Kachin woman described how Burmese soldiers fired upon her 
and her two children:  

When we saw [the soldiers] we ran because we were afraid. They immediately 
began to shoot at us. We hid in the jungle for two days. It was very wet because it 
was the monsoon season. When we finally tried to return to the village, the 
soldiers fired on us again, so we ran into the jungle and hid again. We were too 
scared to return to the village. 

Several accounts described instances of direct targeting of civilian areas. If accurately described, 
they constitute a clear violation of international humanitarian law under Protocol I of the 
Geneva Conventions.10 This Kachin woman described a gruesome scene of unprovoked 
violence: 

                                                                                                                                                        
of ‘some of the least developed refugee legislation and asylum institutions in the world’ (Cheung 2012). Recent 
reports that China, Myanmar’s only neighbor that is a signatory to the 1951 Convention Relating to the Status of 
Refugees or its 1967 Protocol, is forcibly returning Kachin refugees to insecure parts of Northern Myanmar 
underscores the point (Davies 2008; UNHCR 2012c). While over 100,000 displaced persons originating from 
Myanmar reside in nine UN refugee camps in Thailand, more than 500,000 others have fled to Thailand from 
Myanmar as illegal migrants, and thus lack access to UN protection or assistance (UNCHR 2012a). 
8 Based on interviews with KBC staff and Kachin civilians, Myitkyina, May 2012 
9 Based on interviews with KBC staff, Myitkyina, May 2012.  
10 Article 50 defines who is a civilian and what is a civilian population; Article 51 describes the protection that 
should be provided to civilian populations: ‘The civilian population as such, as well as individual civilians, shall not 
be the object of attack. Acts or threats of violence the primary purpose of which is to spread terror among the 
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Two mortars fell in the village as we were preparing breakfast. We immediately 
ran out of the village into the rice fields. As we ran, government troops began to 
fire on us. Bullets were hitting the ground around me. 

Many IDPs have been trapped in the camps since the onset of violence, now more than a year 
ago, unable to return to their homes due to destruction of their property by Burmese forces—
described by eleven separate accounts—or out of fear of targeting by government forces 
operating on an assumption that all Kachin are KIA. This assumption has led to instances of 
torture of Kachin civilians by government soldiers, as reported by one Kachin man who 
witnessed the beating of a 22 year-old Kachin man: 

They asked him if he was a [KIA] soldier many times. He said no, but they 
started to beat him anyway. When they tied a plastic bag over his head so he 
couldn’t breathe, some people watching tried to tell the soldiers that he was not 
KIA. The government troops yelled that we were all part of KIA, and continued 
to beat him. 

Conclusion 

Taken together, intentional destruction of civilian property and targeting of civilians attempting 
to return to their homes represent a pattern of systematic displacement of Kachin civilians by 
state military forces.  Lacking domestic or international legal protections under the 1951 
Convention, IDPs in Kachin state demonstrate the extreme vulnerability of ethnic minority 
individuals as state military forces attempt to manage ethnic conflicts within acceptable levels of 
violence. The absence of institutional protections may reflect the dark record of Myanmar’s past, 
on which it promises to improve, but refusal to address current vulnerabilities suggests the limits 
of reform, and highlights the more general absence of genuine efforts at national integration. A 
case in point, the newly created National Human Rights Commission has refused to investigate 
allegations of human rights violations in Kachin State, claiming that they are ‘not appropriate at 
this present point in time.’11 Such a policy reaffirms the deep-seated and widespread distrust of 
the state by ethnic minority groups, just as the militarisation of minority disputes reinforces the 
historical pattern of violence between the two. Social unrest in minority areas presents significant 
challenges for the transitioning government, but failure to develop legal protections and political 
solutions threatens to put policy-making back in the hands of the military, with retrogressive 
implications for the reform agenda.   
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civilian population are prohibited’, (51) 1977 Protocol I Additional to the Geneva Conventions, entered into force 7 
December 1978. Myanmar is a party to the Geneva Conventions, but has not signed the Protocol. 
11 Agence France-Presse (2012), originally referenced in Human Rights Watch (2012).  
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Seeking Refuge in the Classroom 

By Brooke Mackenzie 

 

Abstract 

Education for forced migrants is unarguably important for establishing normalcy in an otherwise 
unstable life. Many Western educational service providers aim to do so through learner-centred 
pedagogy, whereby content and instruction is shaped around students’ interests, goals, and 
needs. However, by employing this approach, educators may find it challenging to create and 
maintain the safe learning environment vital for forced migrant students. This article examines 
how some of the core pillars of learner-centred instruction can inadvertently undermine the 
critical aims of adult educational programs to establish normalcy for Burmese refugees and 
migrants along the Thai-Burma border.  

 

Introduction 

Education in contexts of protracted conflict and displacement is critical in establishing a sense of 
normalcy and safety for refugees and migrants assimilating to a foreign environment. According 
to UNHCR’s 2010-2012 Education Strategy, education is not only a basic human right, but helps 
meet the psychosocial needs of forced migrants by providing normalcy and a sense of routine 
(UNHCR 2009). This is especially crucial considering the unique situation of forced migrants,1 
including adults, who have experienced physical or emotional trauma. Perry (2006: 25) asserts 
that ‘the key to understanding the long-term impact of trauma on an adult learner is to 
remember that he or she is often, at baseline, in a state of low-level fear’. Perry (2006) stresses 
the need for educators to create learning environments that not only provide structure and 
predictability, but also a sense of safety. This is why dozens of national and international service 
providers along the Thai-Burma border strive to design quality adult education programs which 
aim to do just that. 

Basing their work on Western best practices in adult education, teachers and curriculum 
developers along the Thai-Burma border typically adopt a learner-centred approach whereby 
students’ educational goals, learning needs, and personal interests shape pedagogy and content. 
This approach allows educators to establish a sense of normalcy and safety by creating an 
environment that acknowledges and respects students’ previous learning and experiences. It can 
also create predictability by placing learner’s expectations of the programme, what they hope to 
learn and how they expect to do this, at the centre of content and instruction. This approach 
relies on the assumption that learners feel trusting and safe when disclosing this information. 
However, bearing in mind that forced migrant students come from places where trust and safety 
have been compromised, the expectations of learner-centred pedagogy often create a series of 
challenges that affect learners and educators as they work to achieve positive educational 
outcomes.  In the article that follows I will explore some of these tensions based on my 
experiences in the past three years as an adult educator, researcher, and curriculum designer 
along the Thai-Burma border.    

 

 

                                                 
1 The terms ‘forced migrants’ and ‘refugees and migrants’ are used to indicate displaced persons from Burma who 
may or may not have official refugee status. 
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Challenges 

For Learners 

Learner-centred instruction encourages educators to make content relevant to adult learners’ 
goals and interests so that learning is engaging and meaningful to students’ lives outside the 
classroom. This approach to education is so dominant along the Thai-Burma border that there is 
an entire organisation dedicated solely to creating high quality, locally relevant learning materials 
that explore Burma-related issues such as politics, ethnic history and human rights. As an 
educator of adult migrants and refugees, I myself used some of these materials in my classes, in 
particular utilising a module based on the movie, Hotel Rwanda, to explore ethnic conflict, a 
pertinent topic for Burmese forced migrants. Being extremely careful to explain the premise of 
the movie and notifying students prior to scenes of intense violence, I was surprised to find one 
of my students uncontrollably sobbing during a rather unremarkable scene in the movie. It was 
not until some time later that the student expressed in her learning journal that the freedom of 
the tourists to escape the violence in Rwanda reminded her of her family’s inability to escape 
such violence in Burma. Furthermore, she remarked that she did not understand the point in 
showing such a film. Meanwhile, the majority of her classmates noted that movie as one of the 
most interesting units in the curriculum.  

Jenny Horsman (2000: 121), who has researched at length the effects of domestic violence on 
women’s literacy programmes, points out that ‘some learners will want the program to be a safe 
place to tell their stories, others will want it to be a place safe from hearing disturbing stories’. It 
was apparent that, while many students in my class were engaged in the process of reflecting on 
their own experiences through those of the Hutus and Tutsis, this particular student did not 
expect her learning in this programme to take shape as such, compromising not only the 
programme’s predictability for her, but also her sense of safety. One way of addressing this issue 
would be to remove sensitive content related to students’ traumatizing experiences from the 
curriculum; however, in doing so, educators may be sacrificing other learners’ expectations to 
explore relevant topics and foregoing their sense of predictability.  

For Educators 

The common learner-centred solution to address the situation described above would be to elicit 
students’ expectations of the programme and what constitutes a safe learning environment 
through storytelling (Lucey et al. 2000). To implement this strategy effectively, Weinstein (2004) 
emphasises the importance of building communities of learners and practitioners that create 
opportunities for sharing stories and experiences and provide support for their analysis of such 
situations. This concept of community requires an environment of safety, trust and peer 
acceptance (Beder and Medina 2001). Therefore, establishing safety in the classroom is not only 
an outcome, but also requisite to this solution. This, however, becomes problematic when 
considering individual’s varying definitions of safety.  

To explore potential tensions between differing conceptions of safety, I conducted action-
research2 with 24 adult refugee and migrant students representing nine different ethnic groups 
from Burma and four Western teachers of a well-established higher education programme on the 
Thai-Burma border. The results of this work reveal that the students and teachers involved held 
differing definitions of a safe learning environment. Using a case study activity whereby a 
fictional student, Mai, arrives to class late and obviously distressed, we explored students’ and 
teachers’ perceptions of how the teacher could make this student feel safe or unsafe. Many 

                                                 
2 Action-research in the field of teaching is a reflective process of addressing an immediate issue in the classroom. 
The study cited in this article is in compliance with World Education’s Human Subjects Review Board.  
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teachers and students agreed upon certain reactions as facilitating a safe environment; however, 
some students perceived the very same reaction as contributing to an unsafe environment. For 
example, most teachers and students felt that Mai should share her reasons for being late. 
However, some students felt Mai should control her feelings. One student explained, ‘I think 
even [if] she shares, they will look down on her. She has to encourage herself’. In this same 
scenario, many students felt that the teacher should ask Mai about why she was late. Other 
students disagreed. One student rationalised, ‘Sometimes if somebody gets a problem, we can see 
it through their face. Sometimes it’s better not to talk. If we ask questions, then sometimes, she 
starts to cry’.  

Naturally, divergent definitions of a safe learning environment are to be expected, especially 
when considering the wide breadth of cultures and life experiences present in this classroom; 
however, these variations become significant when considering the goal of establishing a 
predictable learning environment for forced migrant students. Predictability in this sense is 
created by consistent behaviour and consistent norms of interaction (Perry 2006). However, if 
teachers, abiding by principles of learner-centred instruction, are attentive to a learner’s 
emotional needs at a particular moment, their interactions may appear inconsistent to other 
learners. For example, it was not uncommon for me as an educator to adjust my teaching 
behaviour to meet the needs of lower-level learners by checking in with them more frequently or 
building their confidence by creating opportunities for them to share and participate during class. 
This adaptation in my teaching did not go unnoticed by other students, and one student in 
particular became extremely upset by it, interpreting my behaviour as evidence of favouritism. 
This example highlights a common pitfall inherent in using learner-centred pedagogy to adapt to 
individual learners’ emotional and educational needs, as this may be misconstrued as 
inconsistency and unpredictability in the classroom.  

Conclusion 

While learner-centred pedagogy is revered as best practice in adult education by noted 
researchers in the field (Knowles 1980; Knowles 1984), it is important to consider the 
implications of its principles when applied to the education of forced migrants. In the case of the 
Thai-Burma border, integration of these practices into curriculum, instruction, and classroom 
management is common, but often leads to a number of tensions that have the ability to impact 
the experience of refugee and migrant learners. Just as much has been done in the way of 
questioning the use of Western psychotherapeutic approaches as an intervention for forced 
migrants’ mental health (Ager, as cited in Mercer, Ager and Ruwanpura 2004), so should be done 
with the application of Western pedagogical approaches in these same contexts. By exploring 
these inadvertent dangers of liberally adopted learner-centred approaches, we can better protect 
and serve this particular population. 

In order to navigate around the tensions illustrated in this article, it is important to develop a 
variety of tools and strategies that can be employed at both the classroom and programmatic 
levels. One strategy I have utilised in forced-migrant classrooms, as exemplified in the cited 
action research, is the use of case studies. Case studies allow educators to gain a clearer 
understanding of learners’ expectations of safety and normalcy in the classroom, while 
maintaining a safe distance from exposing learners’ personal stories before a classroom 
community has been established. At the programmatic level, educational service providers can 
better prepare teachers for working with forced migrant students through pre-service training 
focused on identifying indicators of extraordinary stress in the classroom. Many teachers run the 
risk of misinterpreting common signs of stress, such as disassociation, as boredom or lack of 
motivation in the classroom (Horsman 2004; Perry 2006). Drawing teachers’ attention to these 
signs prior to the programme, coupled with practical techniques such as case studies, can only 
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help to ensure that vulnerable populations of adult learners receive the professional support and 
quality education they deserve.  
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The Arrival and Summary Deportation of Irregular Migrants in Sicily 

 
By Nina Perkowski 

 
 

On 27 June 2012, a boat carrying irregular migrants arrived in Catania/Sicily, and all its passengers were 
disembarked, isolated from NGOs, UNHCR, and the general public. The following night, all those above 18 
years of age were summarily returned to Egypt, where the boat had started its journey. Some of those deported had 
stated explicitly that they wanted to apply for asylum.  

 
‘Some of the most pressing human rights challenges Italy has to face’ are posed by the treatment 
of migrants, Roma, and the Sinti in the country, according to the Council of Europe 
Commissioner for Human Rights, Nils Muižnieks. In a damning report released on September 
18 2012, he outlines his findings during a four-day visit to the country in early June. Among 
other shortcomings, the excessive length of court proceedings, the failure of the country to assist 
refugees and the exclusion and marginalisation of migrants, Roma and Sinti are criticised. 
Moreover, the Commissioner expresses concerns that bilateral readmission agreements with 
Egypt and Tunisia could lead to the refoulement of refugees. This February, Italy was condemned 
by the European Court of Human Rights for ‘pushing back’ irregular migrants to Libya (Hirsi 
Jamaa and Others v. Italy). While this practice has been stopped, summary returns under 
readmission agreements might constitute exactly the same human rights breaches, violating the 
prohibition of inhuman or degrading treatment, the prohibition of collective expulsions, and the 
right to an effective remedy. 

One such summary return occurred right in front of my doorstep this June, and it illustrated 
clearly that Muižnieks’s concern is justified. I was living in Catania/Sicily, conducting human 
rights monitoring for borderline-Europe in the region and conducting research on the situation 
of migrants and refugees in Sicily more generally. During the three months I spent on the island, 
I witnessed and heard about many difficulties that irregular migrants and asylum seekers are 
facing there – many are sleeping on the streets, have no access to state support, and wait for 
excessive periods of time to receive a decision on their asylum application. The last week of June, 
however, posed particular challenges to the activists and advocates dealing with refugees and 
asylum seekers whom I had supported and with whom I had worked. 

On Monday 25 June, the Italian Refugee Council (CIR) and a range of other organisations had 
celebrated World Refugee Day with a slight delay, and had welcomed a variety of speakers 
reflecting on current conditions and pressing needs regarding the situation of refugees in Italy. 
Speakers included delegates of various NGOs, UNHCR, the prefecture, and the local police 
station. Naturally, they came with varying viewpoints and agendas. Overall, the atmosphere was 
benevolent; many refugees attended, and it was a rather interesting afternoon and evening. The 
event was closed with the screening of Terraferma, an impressive drama dealing with the 
struggling of an Italian island’s inhabitants to respond to the increasing presence of migrants in 
distress at sea around their shores. 

Only a few days later, this positive and welcoming atmosphere seemed light years away. On 
Wednesday night, 27 June, migrants irregularly arrived in Catania. 115 people were intercepted 
close to the city, after having been observed by the Guardia di Finanza, the country’s law 
enforcement force dealing with smuggling and financial crime, for two days. They came in an old 
fishing boat from Egypt, about 15 metres long. During the same night, some 30 of those newly 
arrived were identified as under-age and were transferred to reception centres for minors. The 
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rest were brought to an abandoned building, which was once meant to serve as a gym for a 
school. From what I heard, it was never actually used as it failed to fulfil safety standards.  

I received notice of what was going on around midday the next day, and decided to go for a 
stroll to the former gym and have a look at the situation. When I arrived, I was struck by how 
little I could see: two big gates, a fence with a shirt tied to it, an apparently abandoned sports 
ground behind. Looking through the fence from the side, I could see that behind the gates, there 
were police cars, and a few uniformed policemen were standing around. I walked back and forth 
twice, and then decided to return home. I learned later that the migrants were apparently hosted 
in the basement of the building, and were thus completely invisible to passers-by.  

A little later, somebody called me and told me they were going to the Palestra (the gym), asking if 
I wanted to come along. I did, and so I found myself in front of the very same gates I had passed 
by a few hours earlier. This time, representatives of UNHCR and local NGOs were there as well, 
and told me they had tried obtaining access to the migrants in order to identify them and advise 
them on the possibility of requesting asylum. They were, however, not allowed to enter the 
premises or talk to those arrived. After a little while, they decided to head home and to return 
the next morning. I did the same – after all, nobody was left in front of the place, there was no 
way to enter, and I was supposed to meet people to watch the Italy-Germany football semi-final. 
Many people were out to watch that match, and to eventually celebrate Italian victory. A local, 
leftist organisation that was hosting an international youth meeting decided to bring their guests 
in front of the Palestra, and to monitor the situation a little longer. Thanks to their initiative, we 
now at least have some information about what occurred over there late that evening. 

The group present raised the alarm and mobilised a number of other activists to join them when 
they noted two large buses close to the Palestra at about 10:00pm, with a carrying capacity of 
over 100 passengers. Personally, I did not receive a phone call – my contacts had decided that it 
was ‘too late’ to disturb me and get me to come into a rather dangerous area, and I thus 
obliviously celebrated Italy’s footballing achievements. Only the next morning I learned about 
what had happened, and was told the whole story by my friends and contacts who had been 
present that night. 

First, another 22 minors were transported away from the Palestra to specialised reception 
centres. As they did not know what was happening to them (there was no translator present), 
they shouted ‘political asylum’ and made it understood that they were Christians – they were 
afraid that they were about to be deported back to Egypt. To calm them down, a police officer 
apparently entered the bus and lifted his weapon – certainly a much easier way to make them 
shut up than organising a translator in due time. 

Then, all remaining adults (53, as some had been taken in custody for being suspected of people 
smuggling) were about to be brought to the airport, where they would be summarily deported to 
Egypt. The activists present decided to stage a sit-in and blocked the bus from departing. They 
managed to sustain this situation for two hours, passing on information to the migrants via 
megaphone. In the meantime, a little crowd of onlookers had gathered – and after a while, some 
of them approached the activists and openly threatened them, saying they did not like 
disturbances in their neighbourhood. Only a few metres away from the Palestra is, allegedly, one 
of the main spots for cocaine dealing in Catania, which the Mafia, again allegedly, controls.  

When some of the activists sought to approach the police regarding these threats, the answer was 
clear: those policemen present had miraculously not heard or seen anything, despite having stood 
nearby. Unsurprisingly, perhaps, as I have heard quite often during the last few weeks from my 
friends and contacts that there are intricate links and agreements between the Mafia, local 
politicians and the police. Given the threats and the apparent unwillingness by the police to 
protect the activists present, a number of them got up, leaving the sit in. In the end, only two 
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were left. Demoralised, fearful and tired, they eventually agreed to give up the blockade and to 
instead drive to the airport, to try to affect something there.  

When they reached the airport, however, it was closed – after all, it was 2.30am, and no more 
flights were operating. This morning then, the press confirmed what all had feared – all 53 
migrants had been summarily deported back to Egypt. Not only had neither UNHCR nor 
NGOs in Catania been given the opportunity to talk to them and to provide them with 
information, or to take note of potential asylum requests. But also there were apparently a 
number of people who clearly stated that they were Coptic Christians, and that they wanted to 
apply for asylum. The minors who stayed in Italy confirmed that this had been the case. 
Nevertheless, all adults were sent back to Egypt within less than 48 hours – without having their 
nationality confirmed by non-state actors, or having been able to exercise their right to apply for 
asylum.  

This expulsion occurred in blatant violation of EU, international, and Italian law. Isolating 53 
people from outside access, rendering them invisible to the outside world by locking them in a 
basement, not allowing even UNHCR to speak to them, and deporting them at dead night; all 
this has reminded local activists of the last boat arrival of irregular migrants in Catania, one and a 
half years ago. Now, as then, they tried their best to stop the summary expulsions. Now, as then, 
they failed. 

Shocking as they are, these two incidents are not isolated events. When talking to the Italian 
Refugee Council, I learned that UNHCR and NGOs – who are part of the so-called ‘Praesidium’ 
which has a formal partnership with the Ministry of the Interior – are, despite this partnership, 
regularly denied access to irregular migrants also in other parts of Italy. As Nils Muižnieks’ report 
illustrates, this is reflective of a greater problem in the country: Italy’s unwillingness to respect 
the human rights and dignity of migrants and refugees entering its territory. Those newly arriving 
face a wealth of difficulties, including the threat of summary expulsion, very poor reception 
conditions, and excessive waiting times for court decisions.  

There was an emergency meeting on 29 June of some activists, who were discussing what had 
occurred, what had gone wrong, and how one could learn for the future. The desperation, 
powerlessness and frustration were palpable; some were fighting back their tears.  

As I was sitting there, I couldn’t help but feel hopeless, too – the system and structures against 
which both they and I are trying to work seem almighty at times; the support for migrants and 
refugees amongst politicians and the population more generally is vanishingly little. Are we all 
just battling a hopeless battle in the end, celebrating tiny victories while, in essence, nothing will 
ever change…?  

Just the other day, a dear friend of mine listened to these rather destructive thoughts, and 
reminded me of something I wrote on my Couchsurfing profile many years ago. It’s a quotation 
by Dorothy Day, who said that 

‘Nobody has the right to sit down and feel hopeless. There’s too much work to do.’ 

Maybe Dorothy Day was right, as was my younger self who decided to quote her, and as was my 
friend who so kindly reminded me that I did.  

There is an incredible amount of work to be done. 
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Global Freedom of Movement as a Response to Mixed Mass Migration 

 
By Christoph Tometten 

 
 
Abstract 
 
Mass population movements of  a mixed nature are a recurrent topic in state discourse and 
migration policies. This article analyses the framework developed by the United Nations High 
Commissioner for Refugees (UNHCR) to address this phenomenon as well as its national 
implementation, with a special focus on the European Union (EU). It argues that the proposed 
solutions to the problems posed by mixed mass migration – refugee status determination on a 
prima facie basis and temporary protection – are not sufficient from a human rights perspective 
and explores whether global freedom of  movement would be an alternative to this approach. In 
doing so, it calls for a reconceptualisation of  borders as delimitations of  democratic spaces and 
of  asylum as centred on the rights of  asylum seekers themselves rather than state sovereignty. 
 
 
Introduction 
 
Although people move between the same origin, transit and destination countries for various 
reasons – some by choice, some by coercion and many for mixed motivations – such ‘mixed’ 
movements of  people lack an internationally binding definition, but they are described as  
‘complex population movements including refugees, asylum seekers, economic migrants and 
other migrants’ (IOM 2008; IOM 2009) by the International Organization for Migration (IOM).1 
Accordingly, mixed migration occurs when population movements include migrants not placed 
under protection by international legal instruments, as well as people eligible for such 
protection.2 
 
Similarly, although many people do not move alone but within broader movements, there is also 
no internationally binding definition of  mass movement (Brachet 2009). Mass influx is defined in 

the 2001 European Union Temporary Protection Directive,
3
 however, as the ‘arrival… of  a large 

number of  displaced persons...from a specific country or geographical area’ (Article 2d). 
According to this definition, the required number is not absolute but depends on whether the 
receiving state is able to ensure individual status determination as prescribed under the 1951 
Convention or not. Whether a situation of  mass influx exists is ascertained on a case by case 
basis, depending on whether existing asylum procedures are unable to deal with the number of  

                                                 
1    On mixed migration, see Benoit (2010), Brewer and Tükseker (2006), Colson (2003), van Hear (2011), Hethmon 
(2003), van der Klaauw (2007), Koser and Martin (2011), Pollock (2010), Samaddar (2001), UNHCR (2006) and 
UNHCR (2003). 
2 International protection duties include the non-refoulement provisions in Article 33 of the 1951 Convention relating 
to the Status of Refugees and Article 3 of the 1984 Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (UNCAT), as well as the protection of victims of trafficking under the 2000 
Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and Children, supplementing 
the 2000 Convention against Transnational Organized Crime. 
3 This Directive regulates the distribution of asylum seekers among member states in case of mass influx. Its 
application is conditional upon a qualified majority establishment of mass influx by the EU Council on a proposal 
from the Commission (Article 5). Temporary protection is first granted for a year and may be automatically 
prolonged twice for six months if the EU Council does not declare its end. It can be prolonged for another year if 
the EU Council decides so with a qualified majority (Article 4). The 2001 Directive authorises member states to 
provide that temporary protection inhibits the refugee's individual asylum request to be processed for the duration 
of the protection (Article 19). 
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arrivals (UNHCR 2001; Barutciski 2004: 295; Goodwin-Gill and McAdam 2007: 335-336; 
UNHCR/IPU 2001: 53) Situations in which individual status determination procedures cannot 
be conducted due to the high number of  arrivals include the Somali and Ethiopian migration 
across the Gulf  of  Aden and the population movements in the African Great Lakes Region 
(Jureidini 2010; Long and Crisp 2011; Regional Conference on Refugee Protection and 
International Migration 2010). These examples show that it is meaningful to consider mixed 
mass migration as a joint phenomenon. 
 
Of  course, states could grant protection equivalent to the highest standards to all migrants 
indiscriminately, but states are usually unwilling to act in such a hospitable manner (Samaddar 
2001; 2000: 200-204). I will therefore analyse how the phenomenon of  mixed mass migration is 
addressed de lege lata, with a focus on the framework developed by UNHCR and its 
implementation on a national level. I will show that UNHCR proposes refugee status 
determination on a prima facie basis and temporary protection as adequate instruments to ensure 
the respect of  international protection duties, which states tend to define narrowly. This will be 
illustrated with the EU's attempt to outsource asylum to regions of  origin. In a second step, I 
will engage with the criticism of  this framework and envision global freedom of  movement as an 
alternative. Such an idea might appear to be idealistic. However, approaching the phenomenon 
of  mixed mass migration from this angle highlights the weaknesses of  the status quo and allows a 
quest for a remedy which is unflawed by the limitations of  existing arrangements. Following 
Carens (1996), it remains relevant to assess reality in light of  human rights ideals in order to 
develop new approaches to a situation even under non-ideal circumstances. 
 
The UNHCR's Framework 
 
To provide international protection to refugees in accordance with Article 1 of  the UNHCR 
Statute became increasingly difficult in the 1990s, when many states switched from a traditionally 
liberal approach to asylum to a more restrictive asylum and immigration regime (Valluy 2009b). 
Therefore, UNHCR held Global Consultations on International Protection in 2000 to ‘explore 
how best to revitalize the existing international protection regime while ensuring its flexibility to 
address new problems’ (UNHCR 2003: 5). This led to states’ endorsement of  the 2001 Agenda 
for Protection, a guide for concrete action. It addresses, among others, the protection of  
refugees within broader migration movements: 
 

UNHCR’s clearly defined responsibilities for refugees and other persons of  concern do 
not extend to migrants generally. It is, at the same time, a fact that refugees often move 
within broader mixed migratory flows. The insufficiency of  viable, legal migration options 
is an added incentive for persons who are not refugees to seek to enter countries through 
the asylum channel, when it is the only possibility effectively open to them to enter and 
remain...There is therefore a need to achieve a better understanding and management of  
the interface between asylum and migration (UNHCR 2003: 46). 
 

UNHCR identifies objectives to improve this situation: better identification of  and proper 
response to the needs of  asylum seekers and refugees; strengthening international efforts to 
combat human smuggling and trafficking; data collection and research on the asylum-migration 
nexus; reduction of  irregular and secondary movements; dialogue and cooperation with other 
actors; awareness campaigns on legal migration opportunities and the dangers of  smuggling and 
trafficking; return of  persons not in need of  international protection (UNHCR 2003). 
 
These objectives were substantiated in the 2006 UNHCR 10-Point Plan of  Action on Refugee 
Protection and Mixed Migration, which identifies protection gaps and key areas where UNHCR 
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might be involved. UNHCR stresses that ‘a more coherent and comprehensive’ (UNHCR 2007) 
approach to mixed migration, necessary to ensure that vulnerable people be protected, is only 
possible through cooperation of  governments, international agencies and non-governmental 
organizations (Point 1). It is also reliant on the collection and analysis of  data concerning human 
flows and individual movement (Point 2). At borders – the control of  which is deemed necessary 
to combat international crime and avert security threats – so-called protection-sensitive entry 
systems guaranteeing respect of  the principle of  non-refoulement and maritime law, inter alia 
through training of  border security forces, should be installed (Point 3) and reception 
arrangements, including provision with temporary documentation, as well as mechanisms for 
profiling, referral and counselling implemented (Points 4 to 6). UNHCR calls for comprehensive 
consideration of  all options for refugee protection, reiterating its primary commitment to 
voluntary repatriation, followed by local integration and, in last resort, resettlement in third 
countries (Point 7). It further asserts that asylum should primarily be sought and granted in 
countries of  first refuge, readmission processes eased and flight as such wherever possible 
contained (Points 8 and 9). These aims should be facilitated by information campaigns on the 
risks, dangers and difficulties of  international migration (Point 10). The Plan of  Action thus 
gathers existing international law and policy relating to mixed migration in one single document, 
in order to make states’ obligations more apparent and provide states with a framework for 
action to face situations of  mixed migration. Two instruments supplement this framework for 
situations in which mixed migration is concomitantly mass migration. 
 
Refugee Status Determination on a Prima Facie basis and Temporary Protection 
 
To guarantee protection in such situations, UNHCR advocates refugee status determination on a 
prima facie basis, a procedure which is not mentioned in any international legal instrument but is 
more widely applied in practice than individual status determination, especially but not 
exclusively in Africa (Albert 2010; Stainsby 2009). Prima facie determination does not assess the 
individual claim to asylum but the situation in the country of  origin. It extends the rights to 
which refugees are entitled under the 1951 Convention to its beneficiaries as long as an 
individual status is not determined (Stainsby 2009). Prima facie determination thus forces the 
refugee to await individual status determination which, in most cases, never occurs. Moreover, 
the provisional nature of  prima facie determination prevents the refugee from being considered 
for resettlement (Albert 2010: 38, 46). 
 
Alternatively, states may grant temporary protection to all asylum seekers regardless of the 
justification of their claims and to guarantee minimum standards of treatment (Executive 
Committee Conclusions Nos 5 (1977), 15 (1979), 19 (1980), 22 (1981), 74 (1994), 85 (1998); 
UNHCR 2001; Barutciski 2004: 231, 290-293; UNHCR/IPU 2001). According to UNHCR, 
these standards should include non-discriminatory provision of adequate reception facilities, 
provision of assistance or access to employment, access to basic healthcare and education for 
children, access to justice, freedom of movement, the possibility of family reunion and tracing of 
missing family members (UNHCR/IPU 2001).4 Temporary protection also allows the 
postponement of the final status determination. Protection is temporary as it ends with the 
examination of an individual claim, regardless of its outcome, but also with a fundamental 
change in circumstances, be it that the state becomes able to undertake the individual procedures 
envisioned under the 1951 Convention or that protection is no longer needed (UNHCR 2001). It 
differs from prima facie determination insofar as it is, from the outset, limited in time and thus 

                                                 
4In the EU, Articles 9 to 16 of the 2001 Temporary Protection Directive do not provide the same quality of rights as 
the 1951 Convention (Heinhold 2007: 151-152; Duchrow and Spieß 2006: 179-180). 
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does not allow for local integration (Albert 2010: 48). This procedure was applied to refugees 
from Bosnia-Herzegovina to other European countries during the war years of 1991-1995. 

Neither prima facie determination nor temporary protection is an equal substitute for asylum: the 
first is conceived as a provisional measure; the minimum standards of treatment advocated by 
UNHCR in case of the latter fall short of those to which refugees are entitled under the 1951 
Convention. Both are rather pragmatic responses to emergencies and should remain exceptional 
(Barutciski 2004: 290-291). In particular, these measures should not be viewed as an alternative 
to the protection of refugees in regions with low numbers of asylum seekers and high capacities 
to perform individual status determination and grant high protection levels. 

Thus, UNHCR accepts the validity of relatively weak means of protection in complex situations 
of mixed mass migration as long as core principles of international refugee law such as non-
refoulement are respected. It is questionable whether this response is adequate to handle mixed and 
massive migration. 

National Implementation 
 
In order to be implemented, the recommendations of international agencies must enjoy the 
commitment of states. As UNHCR upholds non-refoulement as an inviolable principle in the 
context of mixed and massive migration, the approach of states in this regard is of primary 
interest. Of course, the principle does not apply to mixed mass migration as such but only to 
persons at risk of persecution or torture in territories to which they could be returned. However, 
its general validity in situations of mixed mass migration is widely accepted; the problem is rather 
that states tend to invoke security concerns to justify restrictions to the principle (Goodwin-Gill 
and McAdam 2007: 218, 336; Kneebone 2010; Samaddar 1999: 19). For instance, at the 1977 
Conference on Territorial Asylum, Turkey voiced the view that ‘non-refoulement might not be 
claimed in exceptional cases, by a great number of persons whose massive influx might 
constitute a serious problem to the security of the Contracting State’ (Goodwin-Gill and 
McAdam 2007: 242). Tanzania has repeatedly claimed that admission capacities authorise a state 
to limit non-refoulement; Pakistan, Ivory Coast and Tunisia have maintained that an unlimited influx 
of people due to non-refoulement would strain their local economies and inhibit the efforts made to 
overcome low levels of human development (Goodwin-Gill and McAdam 2007: 338-339). 

An even greater threat to the respect of  non-refoulement obligations arises from increasingly strict 
border security policies intended to make the arrival of  migrants and asylum seekers more 
difficult for, as long as a migrant has not reached its territory, a state is neither in a position nor 
under the obligation to abstain from returning a migrant to the border (Rodier 2007a; UNHCR 
2006). Obvious signs for such policies are the border fences between the United States and 
Mexico, Greece and Turkey, India and Bangladesh (Kabir 2005; Samaddar 1999: 28; van 
Schendel 2005: 212-218). Technical means, special agencies, military forces and deportation 
camps supplement such installations. On arrival at international airports, asylum seekers may be 
obliged to undergo accelerated asylum procedures which do not permit the same quality of  legal 
assistance as a conventional procedure; in France, this procedure can even be applied in any 
given location determined by the competent authorities (Article L 221-1 of  the French Code of  
Entry and Residence for Aliens; Duchrow and Spieß 2006: 263-268; GISTI 2008: 50-57; 
Heinhold 2007: 71-79). The border is thus moved from the periphery to the interior of  the state 
territory (Agamben 1995; Le Cour Grandmaison et al. 2007; Goodwin-Gill and McAdam 2007: 
253-257; Rodier 2007b; Valluy 2009). Containment of  international migration goes even further: 
the outsourcing of  asylum procedures is an attempt to legitimise the sealing of  borders, 
following the argument that obligations under international law are respected if  individuals can 
seek protection outside the national borders. If  this were the case, handling mixed mass 
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migration would be simple, as its core challenge – the international protection of  vulnerable 
people – would be dealt with before border-crossing has taken place. The attempt to outsource 
asylum procedures is accompanied by the development of  the notion of  protection in regions of  
origin, based on the simplistic assumption that international protection would be unnecessary if  
all its potential beneficiaries were protected in situ (Valluy 2009). The example of  the European 
Union will serve to illustrate these developments. 
 
Outsourcing Asylum in the European Union 
 
In the European Union (EU), ‘illegal immigration’ has been a subject of  concern at least since 
the EU Commission issued its 1985 Guidelines for a Community Migration Policy, assuming that 
internal freedom of  movement requires tough immigration laws and external border controls 
(Düvell and Vollmer 2009). With increasing cooperation of  EU member states on immigration 
issues, a High Level Working Group on Asylum and Migration was set up in 1998 and mandated 
to ‘develop a strategic approach and a coherent and integrated policy of  the European Union for 
the most important countries and regions of  origin and transit of  asylum seekers and migrants’ 
and ‘to provide concrete suggestions for measures for managing and containing migration flows 
from these countries’ (Düvell and Vollmer 2009: 6). At the 1999 Tampere Conference, it was 
decided to strengthen EU policies against illegal migration, integrating countries of  origin and 
transit into a comprehensive migration control policy (Valluy 2009: 280; Rodier 2007b). 
 
Outsourcing asylum was first proposed by the Austrian government in 1999, but UNHCR 
appropriated the idea and conceptualised it within a ‘three-pronged approach’ to the ‘external 
dimension of  European asylum policies’: the improvement of  protection in countries of  origin; 
the improvement of  national asylum systems; and the setup of  closed centres for the treatment 
of  asylum claims (Valluy 2007b; 2009: 277, 286-287). In 2003, bypassing the second part of  this 
approach, a British paper on ‘New International Approaches to Asylum Processing and 
Protection’5 further elaborated the concept of  protection in regions of  origin. It proposed to 
create regional protection areas, where UNHCR would provide protection and humanitarian 
support to refugees. Spontaneous arrivals in destination countries could be returned to such 
areas awaiting a decision on a possible controlled resettlement to other countries (Henry 2006; 
Valluy 2007b; 2009: 282-284; UNHCR 2006). The proposals did not obtain the support of  a 
majority of  EU member states, but some launched so-called pilot projects, including the setup 
of  detention centres for irregular migrants in the vicinity of  the EU (Rodier 2007a; Valluy 2007a: 
139-152; 2009: 284-285, 290-291; Henry 2006: 21). In 2003, the EU Commission reformulated 
the British proposal and introduced the concept of  Regional Protection Programmes. It thus 
made some changes in vocabulary, but retained the concept of  outsourcing. The 2004 Hague 
Programme listed priorities of  the EU, including increased cooperation with third countries in 
the governance of  international movement, thus institutionalising outsourcing (Henry 2006: 20; 
Rodier 2007b: 153-155; Valluy 2009: 300). It was supplemented by the 2009 Stockholm 
Programme, which envisions a European Pact for Immigration and Asylum, common 
deportations and refugee camps in third countries, some of  them already established. It should 
be recalled that the concept is also inherent in points 8 and 9 of  the UNHCR Plan of  Action, 
which demand the settlement of  refugees in countries of  first refuge and the containment of  
flight. 
 
Outsourcing of  asylum procedures and protection in regions of  origin thus remain powerful 
concepts in the discourse of  the EU. Indeed, Düvell and Vollmer (2009: 8) note that today 

                                                 
5This paper was sent by the British government to the Greek presidency of the European Union on 10 March 2003, 
in view of the European Summit scheduled for 20 June 2003. See <www.statewatch.org/news/2003/apr/blair-
simitis-asile.pdf> (accessed 10 October 2012). 
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‘immigration concerns, notably over irregular migration are embedded in many...policy fields and 
represent a driving force in the development of  a common European Union migration policy 
and a potentially global regime’. 
 
Critical Voices 
 
The outsourcing of  asylum procedures is one example of  the ‘great reversal of  asylum’ (Valluy 
2009) against people on the move. To legitimise their restrictive policies, governments define 
asylum as a state prerogative instead of  a right, thus allowing for its use against people in need of  
protection. But we cannot limit ourselves to criticising governments and international agencies 
for their approach to mixed mass migration. We must also find alternatives to such an approach 
and formulate proposals for a different solution, more compatible with the rights of  migrants 
and refugees. 
 
Temporary asylum and prima facie refugee status determination tend to weaken guarantees for 
people entitled to international protection, with the dubious argument that this is the only way to 
guarantee the core principle of  international protection, that of  non-refoulement. This is the logical 
consequence of  a discourse that makes sovereignty and national security supreme principles of  
state action. Therefore, another discourse can only be developed if  the superior value of  these 
principles is questioned. This is not as difficult as it may sound. In fact, the existing system 
allows for a different understanding6 if  it is centred around concepts so far ignored in 
governmental discourse. To do so, the concept of  borders must first be detached from the 
principle of  sovereignty and analysed from the perspective of  democratic theory. Global 
freedom of  movement could then be envisioned as an ideal alternative to the status quo. However, 
in the context of  mixed mass migration, this is only relevant if  existing protection mechanisms 
are not jeopardised should global freedom of  movement ever be realised. It will therefore be 
shown that global freedom of  movement does not stand in contradiction to asylum, the most 
important existing instrument of  protection. 
 
Global Freedom of  Movement 
 
In the dominant discourse, the border is seen as a central symbol of  sovereignty, its violation the 
archetype of  aggression, and its function restricted to the control of  (human) movement 
(Crosby 2007: 31; Mau 2010: 339, 340; Wong 2005: 89). Protection-sensitive entry systems as 
proposed in the UNHCR Plan of  Action implicitly legitimise this view.  
 
However, borders can also be understood differently. Borders are above all a means to ensure 

effective jurisdiction over a given territory.
7
 Hence, in democracies, the primary legitimation of  

borders is that they demarcate spaces for democratic deliberation and the rule of  democratic 
laws (GISTI 2005). The advantage of  such an understanding of  borders is that it does not 
demand their abolition. Instead, it links them to democracy instead of  raison d’état, thus 
overcoming the state-centric and security-driven approach to migration. 
 
If  borders are understood as demarcations and not primarily as control mechanisms, the way is 
open to reconsidering global freedom of  movement and its necessary correlative, a right to 
residence (Moulier-Boutang 2011). From this angle, ‘open borders’ are not a contradiction per se 

                                                 
6Although critics maintain that the 1951 Refugee Convention is not adequate to deal with today’s population flows 
(Samaddar 2000: 202-204), in the first twenty years of its existence it was interpreted in a favourable way for asylum 
seekers by most states. For instance, France hardly ever requested a proof of individual persecution (Akoka 2011). 
7‘Borders…support the “partitioning of populations” in governable units’ (Mau 2010: 343); ‘even fully open borders 
still demarcate autonomous jurisdictions’ (Bauböck 2009: 1, 5). 
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as they remain demarcations of  specific jurisdictions. Bauböck (2009: 8) rightly points out: 
 

Internal borders in liberal democracies are all open in this way. In federal states the powers 
of  jurisdictions demarcated by provincial borders may be very strong but they generally do 
not include the right to control migration. The same applies now to internal borders in the 
Schengen area of  the European Union. 
 

To begin with, several authors (Bauböck 2009: 1-31; Carens 1987: 251-273; Mau 2010: 339-361)
 
 

have shown that global freedom of  movement is a logical consequence of  the equality in rights 
set forth in Article 1 of  the 1948 Universal Declaration of  Human Rights, enshrined in 
numerous human rights instruments and constitutive of  liberal democracies. It has been argued 
that the self-determination of  peoples (Articles 1 and 55 of  the 1945 Charter of  the United 
Nations) as such justifies restrictions to this principle insofar as it encompasses global freedom 
of  movement. This view assumes that members of  a specific group collectively own the territory 
which they inhabit and therefore that access to this territory is to be governed in accordance with 
the same rules as access to private property. However, this line of  argument neglects the fact 
that, in most states, the state territory belongs to private owners to a large extent. If  the private 
owner’s view differs from the community’s view on the question of  access, it remains unclear 
under which circumstances one view should prevail over the other (Bauböck 2009: 13; Carens 
1987: 252-254). Therefore, it is preferable to justify restrictions to global freedom of  movement 
in accordance with the general rules that apply to the justification of  restrictions to rights. 
Equality in rights implies that any restriction must contribute to the protection of  public order, 
i.e. the set of  norms which guarantee the respect of  fundamental rights and principles (Mau 
2010: 344). As these rights and principles prohibit distinctions on the grounds of  birth (Article 2 
of  the 1948 Declaration) unless they are justified, in turn, by public order, public order should 
not be conceived as including the right of  a specific population defined by birth to exclude 
others from access to the territory which they inhabit, as it would then itself  operate a distinction 
that it ought to prevent (Bauböck 2009: 8; Carens 1987: 251-252; Mau 2010: 341-342). 
 
Global freedom of  movement of  people would also be consistent with an increasingly free 
movement of  goods and capital across international borders (Wong 2005: 70). The Groupe 
d'Information et de Soutien aux Travailleurs Immigrés (GISTI) holds: 

 
In the context of  a liberal globalisation assumed to be self-regulatory but actually 
outsourcing its costs to grounded populations deprived of  fundamental rights, freedom of  
movement with equality of  rights appears as the only equitable manner to allow any 
person to escape from the determinism of  his birth.8 

 
From a human rights perspective, global freedom of  movement is therefore the logical 
consequence of  the economic globalisation process, which it would make more comprehensive 

and more humane.
9
 

 
Granted, nothing in international law obliges states to accept freedom of movement. There is a 
right to leave any country (Article 13 of the 1948 Declaration, Article 12 (2) of the 1966 
International Covenant on Civil and Political Rights), but no corresponding right to enter 
another country of one's own choice (Goodwin-Gill and McAdam 2007: 380-384). However, 
international organisations such as the United Nations Development Programme (UNDP) have 
elaborated a positive approach to migration, seen as a normal process; as a natural expression of 
                                                 
8Translation by the author. 
9Of course, this implies a specific understanding of globalisation, detached from a purely capitalist perspective. On 
this, see Klein 2002: 76-84; Hardt and Negri 2000: 396-400. 
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general personal liberty. UNDP therefore called upon governments to refrain from limiting 
movement. The main argument is a triple-win formula: destination countries would gain 
manpower and contributors to their welfare systems; countries of origin would gain remittances 
and an appeasement of saturated employment markets; migrants could live in the location of 
their choice. UNDP, however, does not address freedom of movement explicitly: although it 
frequently alludes to aperture and liberty, it never discusses the merits of their complete 
realisation. If there are political reasons for this omission, it is still noteworthy that freedom of 
movement is not explicitly rejected either (Pécoud 2011: 33-35). 

Global freedom of  movement would accomplish comprehensive globalisation beyond mere 
globalisation of  markets linked only to the interests of  the privileged few, a globalisation of  
opportunities respecting people's rights and interests. It might challenge the liberal welfare state’s 
capacity to enforce a system of  social solidarity.10 Even under ideal circumstances, global 
freedom of  movement should therefore not be realised without thorough preparation. But 
global freedom of  movement ‘does not imply…the suppression of  all state regulation on 

economic and social questions’ (GISTI 2005),
11

 and there are reasonable grounds for believing 
that social achievements can be successfully upheld through effective internal legislation despite 
the opening of  borders, at least in the medium term. One might be cautious about generalising 
experience drawn from the European unification process, but it is worth recalling that the 
Swedish welfare system, for instance, has not been relevantly strained although Sweden was the 
only EU member state to fully open its labour market to citizens from Bulgaria and Romania 
with their accession to the EU in 2007 (Bauböck 2009: 8). 
 
Rights-centred Asylum 
 
It might be objected that global freedom of  movement is not only vowed to remain lettre morte, 
but that it would also abolish asylum, a concept that might not be a solution for all people on the 
move, but which has been able to protect some. Then global freedom of  movement would not 
be an adequate answer to mixed mass migration because it would not efficiently address the issue 
of  protection. It is therefore important to explain how global freedom of  movement does not 
jeopardise the acquired standards of  protection for refugees. 
 
In classical theory, the principle of  sovereignty allows a state to decide freely whom it allows to 
access its territory. Therefore, an asylum claim requires the presence of  the person who seeks 
international protection on the state territory, which in turn presupposes that any asylum seeker 
must already have crossed an international border. This view – which may be termed as 
sovereignty-centred asylum – does not allow, in principle, that an asylum claim be filed in the 
country where the applicant is at risk of  persecution as such a procedure would require the 
collaboration of  the authorities that are responsible for the persecution, at least insofar they 
would need to allow the asylum seeker to leave the country once asylum is granted (Valluy 2009: 
150-159). This might not be completely unthinkable but highly improbable in practice. Also, the 
requirement to cross an international border before filing an asylum application generally adds 
the risks of  irregular border-crossing to the already existing persecution and thus conditions 
international protection to a temporarily increased level of  vulnerability. This is hardly 
reconcilable with the spirit of  international human rights law (GISTI 2004).  
 
However, another view would provide asylum seekers and refugees with a more comprehensive 
protection. If  asylum were linked to freedom of  movement, the main obstacle to international 
protection, i.e. the possibility for states to prevent asylum seekers from reaching their borders, 

                                                 
10However, subjected to empirical scrutiny, this claim might lack sufficient evidence (Holtug 2010: 435). 
11Translation by the author. 
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would be removed. The rights of  persons seeking international protection could then be 
enforced more effectively so that a concept of  asylum linked to global freedom of  movement 
may be termed as rights-centred asylum. It could be objected that asylum would lose its raison 
d’être if  global freedom of  movement is realised, given that crossing an international border 
generally satisfies the need of  protection, at least if  it leads to possibility to stay in another 
country. This would, however, unduly restrict the concept of  asylum to a sole right to residence 
among others. Such an understanding might be coherent if  asylum is understood as merely 
derogatory to the principle of  sovereignty in its exclusionary sense, but it does not take into 
account that asylum also fulfils other functions. It may, depending on internal legislation, entitle 
the refugee to specific social benefits not granted to other migrants; it may be used by states to 
officially acknowledge acts of  persecution or to demonstrate their political support for specific 
persecuted groups or persons. These functions of  asylum will even be rehabilitated and 
strengthened if  asylum is placed in the context of  freedom of  movement (Valluy 2009: 150-159; 
GISTI 2004). 
 
Conclusion 
 
What is the outcome of  these reflections for an adequate response to mixed mass migration? It 
has been demonstrated that, from a legal perspective, mixed mass movements challenge the 
current world order because they may include people to whom states owe protection under 
international law. An adequate response must thus determine how this protection can be 
guaranteed. UNHCR affirms that it is sufficient to guarantee non-refoulement for those who are 
entitled to it, and proposes instruments to do so in an organised manner: temporary asylum and 
prima facie refugee status determination. UNHCR accepts, however, that these instruments do not 
provide the same quality of  rights to their beneficiaries as stipulated, for instance, in the 1951 
Convention. International protection is further jeopardised by attempts to outsource asylum 
procedures and delegate protection to the regions of  origin. This approach undermines asylum 
as such, implying minimal liberty to cross international borders, and is therefore not an adequate 
response to mixed mass migration. The alternative, global freedom of  movement, neither 
requires the abolition of  borders nor the suppression of  asylum. Global freedom of  movement 
should thus no longer be ignored as a humane and just alternative to restrictive policies and a 
solution for the challenges of  mixed mass migration, one which would be respectful of  the 
human rights of  both migrants and refugees. 
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OxMo, the student journal dedicated to protecting and advancing the human rights of refugees and 

forced migrants, is accepting submissions for our fifth issue. We welcome articles fitting within the 

following sections. For further information and to read the latest edition of OxMo, please visit 

www.oxmofm.com. 

OXMO MONITORS 

Policy Monitor: critically examines policies and practices implemented by governments, (I)NGOs and 

UN agencies in all phases of forced migration 

Law Monitor: critically analyses national and international laws, rulings and governmental policies as 

well as legal developments taking shape and their possible implications for the rights of forced 

migrants. 

Field Monitor: critically explores direct experiences of working with forced migrants, including in field 

work or research in camps, or engagements with forced migrants in your local community.  

Submissions to Monitor sections should be no longer than 1,500 words. 

ACADEMIC ARTICLES 

This section provides a forum for students to explore practical and conceptual issues pertaining to 

forced migration. Submissions must engage with and interrogate existing literature on forced 

migration, present in-depth research in a given area, and offer original insights into a situation or 

trend. As OxMo recognises and values the multidisciplinary nature of Forced Migration Studies, we 

encourage submissions from across academic disciplines, including but not limited to: political 

science, law, anthropology, ethics and philosophy, sociology, economics and media studies. 

Submissions to the Academic Articles must not exceed 6,000 words.  

FIRST HAND 

This section encourages individuals to share personal reflections on experience(s) of displacement, 

presenting the opportunity to those directly affected by the laws, policies and activities of 

governments and agencies we monitor to give expression to their insights and perspectives. We also 

welcome reflections on experiences of working with forced migrants. We seek critical, balanced 

analyses that allow the reader to gain an understanding of the context in which the report is written 

and that engages with wider implications of the situation described. 

Articles for First Hand should be no longer than 1,500 words. 

Closing date for submissions is 14 February 2013.  

For any queries, please do not hesitate to contact us at oxmofm@googlemail.com. 


