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Foreword 

 

Dear Reader, 
 
On behalf of the editorial team, it is our great pleasure to welcome you to this issue of the 

Oxford Monitor of Forced Migration. Once again, our publication covers topics from around 

the world written by a diverse set of authors. The five sections aim to cover different 

approaches to forced migration as well as to engage authors and readers from a variety of fields. 
 
The policy monitor offers critical analyses of current and emerging policies and practises 

undertaken by governments, NGOs and organisations. Raluca Bejan informs us of European 

Union’s failure to devise an equitable temporary relocation system for the internal re-

distribution of refugees and provides concrete policy suggestions. Sara Ramey offers a critical 

assessment of the conditions in and justification for childcare facilities at Texas detention 

centres and argues to move away from the private, for-profit detention of children. 

 
In the field monitor, we hear from those who have had direct experience with forced migrants. 

This time, both articles look at refugee situations connected to the ongoing war in Syria. Sarah 

Linn reports on her interview research with Syrian women that have chosen to self-settle in 

Amman, Jordan. Megan Denise Smith and Yara Chehwane, also relying on qualitative 

research, take us to Lebanon and provide insight into how movement restrictions impact 

refugees living there. 
 
We take special pride in the first hand section that offers a platform for individuals with lived 

experiences of forced migration to offer their views and insights. In this issue, Jasem Al-

Wrewir, a Syrian refugee living in the Za’atari Refugee Camp in Jordan, reflects on the 

opportunities and limitations of cash-for-work programmes. 

 
The law monitor analyses laws, policies, as well as practices and their possible implications 

for the rights of forced migrants. Here, James Wookey seeks to show the impact of legal 

developments by describing the encounters of three fictional refugees with Hungarian law. 

 
Lastly, in this issue’s academic article, Christoph Tometten closely analyses the legal entry 

schemes for forced migrants to Germany and warns that resettlement may be turning into a tool 

for containment. 
 
We would like to express our gratitude to everyone that has made the publication of this issue 

possible. A big thank you goes to our authors, our editors, as well as the staff and faculty of 

the University of Oxford that support this publication. Lastly, dear Reader, we thank you for 

your interest. We hope that this issue will challenge you with new perspectives and ideas. 
 
Sincerely, 
 
Claudia Hartman and Klaudia Wegschaider 
 
Co-Editors-in-Chief 
Oxford Monitor of Forced Migration 
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Equal Yet Inequitable: EU’s Relocation System of Shared Responsibility 

By Raluca Bejan 

 

This essay critically analyses the reasoning behind the European Union (EU)’s temporary 

relocation system for internally re-distributing refugees. It argues that the current distributive 

quota fails to equitably allocate inter-state responsibility, especially as the weighted indicators 

do not fully account for the inherent economic, social, cultural and political differences 

between the EU Member States.  

 

The Situation  

 

Several coastal areas of Italy and Greece had long seen significant numbers of boat arrivals 

from the Middle East and Africa. In 2015, the arrivals of irregular migrants at the Italian coasts 

of Augusta, Lampedusa, Porte Empedocle, Pozzalo, Taranto and Trapan, and the Greek shores 

of Lesvos, Chios, Leros, Samos and Kos, had reached unprecedented levels. Hungary later 

became an entry ‘hot spot’ (via the Western Balkan route), once people could no longer claim 

asylum in Greece due to long backlogs and limited reception capacities (European Commission 

2015a). The European Commission invoked a quota-based provisional relocation system to 

ease the burden felt by these front line states and to relocate refugees to other EU nations. 

 

Temporary Relocation 

 

Relocation is different from resettlement. Relocation refers to the transfer of persons already 

located within another EU Member State, while resettlement includes the transfer of people 

from outside the EU (European Commission 2015b). Under principles of solidarity, mutual 

assistance and shared responsibility (European Commission 2015a), the European Commission 

proposed two relocation decisions with the aim of transferring a total of 160,000 people. The 

first scheme was intended to transfer 40,000 people from Italy and Greece to other Member 

States over the next 2 years (European Commission 2015c). The second decision added a new 

relocation goal of 120,000 people: 15,600 from Italy, 50,400 from Greece and 54,000 from 

Hungary (European Commission 2015d) and calculated a distribution key on four weighted 

indicators: GDP (40%), size of the population (40%), unemployment rates (10%) and past 

number of asylum seekers applications (10%).  

 

The plan was formulated as mandatory for all Member States. However, the United Kingdom 

(UK), Ireland and Denmark were not bound by the proposal, based on opt-out and opt-in rights 

under the Lisbon Treaty. Ireland exercised its opt-in right, as did the Dublin Associated States 

of Norway, Switzerland, and Liechtenstein (Guild, Costello and Moreno-Lax 2017). Under the 

Lisbon Treaty, an ‘opt-in’ right means that certain states (i.e UK and Ireland) are only bound 

if they choose to participate. An ‘opt-out’ right (i.e. Denmark) means the country is not bound 

at all by any of the European Commission rules on migration (European Commission 2015a). 

UK pledged to take in a number of 20,000 refugees for the next 5 years (Dearden 2016), 

numbers irrelevant to the relocation efforts, since they solely refer to persons in need of 

international protection at the Syrian borders (Nardelli and Arnett 2015). Most likely, the ‘opt-

in’ right will no longer apply to the UK after the Brexit vote. Hungary asked to be excluded 

from the relocation mechanism and around the same time built a fence at the Serbian border, 

to reduce the number of refugees transiting through the country (Al Jazeera 2016).  
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The relocation process was unsuccessful for the most part. There was a lack of thorough 

implementation and several states failed to launch (or accommodate) pledges (Guild, Costello 

and Moreno-Lax 2017). Challenges resembled those encountered within the former 2009 and 

2011 Maltese relocation scheme (EUREMA), where countries similarly failed to follow with 

pledged commitments (Morga and Rapoport 2014). As of July 2016, a total of 3,056 persons 

were relocated based on the 2015 decisions (European Commission 2016). According to a 

recent study commissioned by the European Parliament’s Policy Department for Citizens' 

Rights and Constitutional Affairs (Guild, Costello and Moreno-Lax 2017), 11,966 asylum 

seekers were transferred by February 2017. The last months have seen a rise in numbers—up 

to 80,000 people were relocated by April 2017 from Italy and Greece (European Council 2017).  

 

The increasing number of refugees has led to political and ideological frictions amongst the 

EU Member States. Some countries simply refused to comply and several Eastern Bloc states 

(Slovakia, Poland, Romania) opposed the plan (Bejan, 2016). Strong anti-refugee sentiments 

in Hungary have led to a referendum call on the relocation scheme. Poland had formerly 

pledged 100 places, yet it failed to relocate any numbers (European Council 2017). While 

Austria was granted a 30% suspension from its quota, due to its high influx (230% increase 

from November 2014 to November 2015) of regular asylum applications, it did not make 

efforts to relocate the remaining 70% (Guild, Costello and Moreno_Lax 2017). On June 13th, 

2017, the European Commission had launched legal infringement procedures against Czech 

Republic, Hungary and Poland, for failing to relocate any numbers and for refusing to submit 

any pledges (European Commission 2017).  

 

The EU’s distributive quota sought to equalise responsibility in relation to states’ ‘absorption’ 

capacity, generally demarcated by a mixture of economic, geographic and demographic criteria 

(European Commission 2015b) Although there is a lack of consensus regarding the most 

appropriate indicators to weigh states’ capacity to ‘absorb’ people, it has been de facto 

acknowledged that financial, geographic and demographic dimensions need to be taken into 

account. A well-known example comes from Mathias Czaika, who proposed the concept of 

egalitarian equity in developing a refugee burden index. He loosely overlaid adjusted 

indicators onto the economic, socio-demographic and socio-political dimensions, whereas each 

dimension would have the same weight within the measurement (Czaika 2005). Indicators 

would include: GDP per capita for economic capacity, population density for demographics, 

ethnic composition/ fractionalisation for socio-political acceptance and efficiency of 

governmental institutions for politico-institutional performance. Czaika also draws attention to 

the limitations of such a model. Mainly that, in using the egalitarian equity concept, results 

would be centered on the notion of equal weights, which could oversee country specific 

characteristics that will differently balance such weighting. Indeed, the drawback of such a 

model is that it incorporates each dimension within a value system that proportionally equalises 

significance without offering a rationale as to why these dimensions are proportionally valued 

to matter equally. 

 

Equalised Versus Fair-Shared Responsibility 

 

Within such context, responsibility-sharing refers to the fair share of refugees each country 

should absorb according to its own capacities (Moraga and Rapoport 2015). However, in 

regards to determining what is considered “fair”, the concepts of equality and equity should 

weigh on the matter. While equality abstractly refers to an identical mathematical value (i.e. 

amount, number) shared by different parties, here it indicates the adjustment of relocation 

numbers for equalising the share of states’ responsibility. Hence, an equalised percentage share 
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is assumed to be fair and equitable. Yet, only in relation to definitions of equality can the 

equalising process be valued as equitable (or not). Or differently said, a fair equalizing process 

depends on how one defines equality. 

 

Equality can be divided into equality of starting points and equality of results. Equality of 

starting points levels out the playing field by, for example, facilitating equal access in getting 

a piece of the pie, equally positioning everyone for a run towards the pie. Whether one ends up 

with one (or more pieces) of the pie then depends on individualised factors. In turn, the 

principle of equality of results acknowledges that being equally positioned for a run might not 

necessarily translate into equal results: some might run more slowly, get tired, sick or thirsty 

and might therefore not get a piece of the pie. If the goal is to achieve equal results, so that 

everyone has a piece of the same size, then additional access criteria need to adjust for (i.e. un-

equalise) individual ‘running’ capabilities. In starting from unequal premises, we cannot use 

an abstract ‘one size fits all’ equalising concept to attain fairness, as fairness in such instances 

might mean the creation of unequal adjustment rates. It is unknown how EU defines equality 

(i.e. either as starting points or either as equality of results), yet the universality of the concept 

in-use is problematic since it lacks a delineating conceptual point. 

 

EU Member States are differentially positioned vis-à-vis each other. Some have stronger 

economic influence (Germany) and others have stronger cultural influence (France). Some 

exhibit growth on certain measures but not on others. For instance, Romania and Bulgaria have 

high employment rates, but very low minimum wage levels. Models for integrating immigrants 

additionally differ between Member States, consider the Swedish multicultural model versus 

France’s assimilationism. Therefore, applying a mathematically equalised formula to bring 

Member States to equal footing and to universalise the effects of structural differentiations 

(impossible to universalise since the differentiation principles have not been in fact equalised) 

might not necessarily result in fairness. For instance, a country that has stronger immigrant 

integration schemes and stronger care provision mechanisms might be better equipped to 

accommodate refugees than a country that has higher demographics but lacks such schemes.  

 

Within the EU relocation system, the proposed indicators are equalising starting points, as in 

trying to level out the intake of refugee numbers by states’ capacity (mainly economically and 

demographically). However, they are not equalising results, since they are not incorporating 

indicators that adjust for much more of the structural differentiation processes that exist within 

EU (i.e. the East/West ideological divide; the political dominance of the wealthier, Northern 

states over Southern Europe, the EU imposed austerity on already bankrupt nations, such as 

Greece, etc.). It is insufficient to take into consideration only the already-structured differences 

(as in the outcomes/results of a differentiating process) and to disconsider the structuring 

processes in themselves that have created the differential results to begin with. Singular 

economic and demographic measures are unlikely to show the full picture of what they intend 

to measure. This means that the distribution mechanism might not be fully reflective of the 

social realities that impact states’ abilities and capacities to receive and integrate migrants. 

 

Problematising the Indicators  
 

The EU’s distribution scheme included four indicators: two are based on economics (GDP -

40% and unemployment rates-10%), one is based on demographics (size of the population, 

40%), and one is incentive driven (past number of asylum applications, 10%). A quota seeking 

to reflect absorption capacities could include additional measures, reflective of socio-political 

or specific immigrant integration dimensions. Thus, the choice of these indicators and the 
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weighting scheme require further scrutiny. It is not a matter of critiquing the selection per se 

but rather a matter of querying its underpinning reasoning and advocating for transparency 

regarding the logic behind the selection and weighting of indicators.  

 

The first economic indicator that the EU uses in its distribution scheme is GDP per capita, a 

widely acknowledged measure of strength and economic growth. Within the relocation 

scheme, it was taken to reflect wealth in terms of Member States’ economic capacity. It is 

doubtful, however, whether GDP per capita is the paramount measure to gauge economic well-

being (i.e. GDP can be high due to significant economic inequality—hence the rich members 

of society are so rich that they pull up the average). Not indicative per se of social and human 

capital, GDP rather accounts for marketed economic activity and it merely measures economic 

quantity, hence not economic quality (Costanza, Hart, Talberth and Posner 2009; Lightman 

2003). 

 

The second economic indicator that the EU relies on, the unemployment rate, was preferred 

over poverty levels, average income ranks, or aggregates of minimum wage. Like its 

alternatives, the unemployment rate does not fully reflect the overall standard of living in a 

society. For instance, according to this indicator, the economies of the newest EU entry states 

(i.e. Romania, Bulgaria) ‘outperform’ those of older EU countries. However, these very same 

states rank the highest in Europe in terms of poverty risks, lack of financial resources and 

truncated purchasing power (Bejan, Iorga- Curpan & Amza in press).  

 

The demographic indicator considered within the EU distribution scheme is the size of the 

population.  There is comparatively less debate around this indicator. For example, it would be 

difficult to argue for the inclusion of the population density ratio per ‘arable’ land as an 

additional indicator. Arable land is nowadays ‘farmed’ by transnational corporations and not 

by communities of peasants. In fact, most people, particularly most migrants, end up settling 

within urban areas and taking up lower skilled employment within the service industries. 

 

The incentive based indicator considers the past number of applications by asylum seekers. 

This indicator aims to downwardly adjust the scale by rewarding states’ previous efforts to 

accommodate refugees. However, the incentive indicator of settled past number of asylum 

applications reinforces an unnecessary, competitive meritocracy of deserving/undeserving 

divisions, of good versus bad states, scapegoating those having difficulties in navigating the 

situation, hence creating a pejorative labeling that could inversely just disincentivize the 

relocation of future migrants. 

 

Conclusions and Recommendations 

 

The EU distributive quota for relocation is difficult to assess since little is known about the 

reasoning that guided the selection of the weighted indicators. The overall aim of the 

distributive scheme is also unclear in relation to broader goals of equality, equity or equalised 

equity, as is the subsequent logic underpinning such determinacy.  

 

Additional indicators could be selected to suitably account for the existent economic, social 

and political inequalities amongst the Member States. Economic criteria should have higher 

preponderance over demographic measures (since oftentimes the material conditions are the 

ones dividing EU members into first and second tier states) yet the economic indicators should 

be better-fitted to assess activity related to economic quality versus quantity. That said, while 

adding indicators will offer a better approximation of states’ ‘absorption’ capacity, a perfect 
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reflection of socio-economic realities is impossible. However, improvements to the current 

distributive scheme are possible. 

 

This paper recommends that the EU Commission: 

 

1. Consider adjacent indicators to measure economic performance. The GDP per capita 

alone does not fully capture economic performance. It is not possible to know to what extent a 

state’s GDP per capita indicates ability to integrate refugees. Economists, especially, have 

warned about the use of GDP as a well-being measure. Alternative economic indicators could 

include: a) the Genuine Progress Indicator (GPI) which measures income sustainability by 

differentiating between economic activity that diminishes natural and social capital and activity 

that enhances such forms of capital, hence controlling for income inequality and environmental 

degradation; b) the Genuine Savings (GE) indicator, which considers levels of savings after 

human capital investment and governmental expenditures; c) the GDP Purchasing Power Parity 

(PPP), which accounts for national income per population while considering living costs; or d) 

the GDP per working hours, which divides national income by the number of hours worked 

within a country (Bejan 2016; Costanza, Hart, Talberth and Posner 2009; Lightman 2003).  

 

2. Lower the weighting on demographics (40%) or at minimum, provide a strong rationale 

for keeping the value as such. It is difficult to understand why demographics are considered as 

significant (i.e. more than a third percentile) in determining states’ absorption capacity and 

what is the supporting evidence to sustain that states with higher population levels have a higher 

ability to integrate migrants.  

 

3. Scrap the incentive indicator and add socio-political indicators. These could include: a) 

measures to gauge the political national climate or the ideological (i.e. parliamentary) party-

structure, especially since countries with strong right wing political factions, such as Austria 

or Poland, seemed less likely to commit to the relocation scheme; b) direct measures of 

settlement and immigrant integration (i.e. care provision mechanisms, number of receptions 

centers, etc.); c) political economy regimes (i.e. strong welfare states); and d) states’ 

commitment/willingness to host refugees.  

 

4. Take into account refugees’ preferred destinations. Refugees are not objects of economic 

commodification but rather individual agents whose preferences and choices should also be 

considered. An inter-state matching mechanism to include refugees’ choices will not only ease 

the political deadlock among the EU member states and create a more equitable process for 

sharing responsibility (Jones and Teytelboym 2016), but it will also increase the protection of 
refugees based on the principle of satisfying their best interests.  

 

5. Provide full transparency on the reasoning behind the selected indicators. Terminology 

needs to be clearly defined: How are ideas and ideals of fairness, equality, and equity 

understood and described? What are the ideological, political and social objectives of the 

relocation plan? How can equality and equity be simultaneously achieved, since participating 

states are unequal players at the EU table? How equitable is the share-equalising process, when 

an equal playing field might not be synonymous with a fair playing field? 

 

If states are equal, responsibility needs to be equally shared. If states are unequal, responsibility 

needs to be unequally shared, in order for the sharing in itself to be equitably distributed.  
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How to Not Detain Children: The United States Fails to Treat Immigrant Children Who 

Come Seeking Protection with their Mothers Fairly, Humanly, or Legally 

 

By Sara Ramey 

 

The following commentary is based on more than two years of working as a Staff Attorney at 

the Texas-based non-profit, non-governmental organisation RAICES (Refugee and Immigrant 

Center for Education and Legal Services). Founded in 1990 to promote justice by providing 

free and low-cost legal services to underserved immigrant children, families, and refugees, 

RAICES has run a Pro Bono Project at the Karnes detention centre since the U.S. government 

began to detain families there in August 2014. The Pro Bono Project helps detained women 

and children understand the immigration process, prepare for their asylum interviews, and 

appeal erroneous decisions. At the beginning of 2015 RAICES also began operating a shelter 

in San Antonio to help released families. During my time at RAICES I have seen firsthand how 

the conditions in the detention centres negatively impact children’s development and limit 

mothers’ ability to care for their children. This commentary outlines how the U.S. government 

has repeatedly failed to treat immigrant children accompanied by their mothers fairly, 

humanely or legally, despite the existence of better alternatives. 

 

International human rights law (Hamilton 2011) and the United States Constitution state that 

no one should be deprived of their liberty unless necessary and then only to the extent 

necessary.1 The United States government, unfortunately, appears to have forgotten this. In the 

summer of 2014, overwhelmed by large numbers of immigrant families arriving in the United 

States, and instead of pursuing alternatives to detention, the federal government signed and 

modified contracts with the private, for-profit prison industry to detain immigrant families 

(CCA-ICE Contract and GEO Group), the vast majority fleeing from violence in El Salvador, 

Honduras, and Guatemala. 

 

Almost overnight, the U.S. government’s detention of accompanied children and their mothers 

increased exponentially, with bed space rising from 84 to 3,653.2 This was a significant change 

in policy, especially considering that the Obama Administration had previously stopped 

detaining families at the Don T. Hutto detention centre in August 2009 (Gogolak 2015) after 

widespread condemnation of the conditions and the treatment of children (Talbot 2008) and 

after important legal wins confirmed that children could not be detained in such conditions (In 

Re Hutto Family Detention Center). The U.S. government has put forward no valid argument 

as to why the detention of children accompanied by their mothers—and in secure facilities no 

less—is necessary. The decision to detain should be made on an individual, case-by-case basis 

and only for such legitimate purposes as protecting the community or preventing flight. The 

default should be liberty, not incarceration. 

 

Unequal Treatment of Accompanied Children 

 

In 2003, the Bush Administration transferred the detention of unaccompanied children to the 

Office of Refugee Resettlement (ORR) in order to better comply with the 1997 Flores 

                                                 
1Convention on the Rights of the Child, Article 37(b): ‘No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, 

detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the 

shortest appropriate period of time’. Other international treaties also enshrine this principle (Hamilton 2011). Similarly, the 14th 

Amendment to the U.S. Constitution states the general principle that ‘nor shall any state deprive any person of life, liberty, or property, 

without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws’. 
2In the summer of 2014, the U.S. government converted the 536 bed Karnes County Detention Center into what it renamed a Family 

Residential Center (later contracting to expand it to 1158 beds) and began to build the 2400 bed South Texas Family Residential Center. 

Previously, there was only one 84 bed family detention centre in the country in Berks County, Pennsylvania (now with 95 beds). 
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Settlement Agreement, where the U.S. government agreed it would hold unaccompanied 

children in the least restrictive setting possible during the initial processing of their cases. Initial 

case processing includes the confirmation of identity, explanation of the legal process, and 

travel arrangements to reunify with family. 

 

In mid-2014, instead of pursuing alternatives to detention, such as the less restrictive ORR 

shelters where unaccompanied children are held, the Obama Administration signed and 

modified contracts with the private, for-profit prison industry to detain accompanied children 

and their mothers (CCA-ICE Contract and GEO Group), operating on the false assumption that 

children detained with one of their parents do not have the same needs as children detained 

alone. 

 

However, the needs of children do not change simply because they are accompanied by their 

mothers. While in a normal situation, mothers would be able to care for their children, in 

detention a mother’s ability to provide for the needs of her children is significantly restricted. 

Her ability to educate, guide, discipline, and care for her children as they develop is diminished, 

and the mother-child relationship is damaged when Immigration and Customs Enforcement 

(“ICE”) gives GEO Group and CoreCivic (previously CCA) control over basic decision-

making like food choice/nutrition, bed time, and lodging arrangements. Mothers and children 

are often housed in the same room with other families—despite Texas childcare standards that 

make it illegal to house children with unrelated adults, which in the worst cases have led to 

instances of sexual abuse (Planas 2016).  It is not uncommon to witness released children at 

the RAICES shelter exhibit behavioural problems. 

 

In addition to diminishing the mother’s role in her children’s upbringing, the detention centres 

do not fill the gap in providing the support and education children need. For example, there is 

not one paediatric nurse or doctor at the Karnes detention centre. Mothers cannot choose to 

take their children elsewhere for medical attention. This is clearly a problem when the medical 

staff proves incompetent, such as when staff at the South Texas Family Residential Center 

accidentally gave about 250 children an adult dose of the Hepatitis A vaccine, unnecessarily 

putting the children’s health at risk (AILA). Or when a child’s pneumonia was not diagnosed 

despite fever and vomiting and, on release, the RAICES shelter had to rush her to the hospital 

for emergency care. 

 

But the problems run deeper than lack of ability to choose your child’s healthcare provider, 

decide what your child eats, where your child sleeps or establish important ground rules. The 

Karnes detention centre is not designed for children. Despite certain modifications such as the 

installation of playgrounds, the building was built to be a jail.3 Children detained at Karnes are 

held behind double locked metallic doors, housed in cell blocks. Besides the playground, there 

is little outdoor recreation space, which especially impacts the older children. 

 

In one example of the government not understanding the developmental needs of children, 

ICE advised the RAICES Pro Bono Project that we could no longer bring crayons or other 

                                                 
3 The South Texas Family Residential Center was constructed specifically to house families; however it 

similarly fails to provide a child-friendly environment. A high fence and security cameras enclose the camp, 

consisting of rows of portable trailers. Asylum seekers must report to be counted three times a day. Children are 

sometimes woken up early in the morning. And the list goes on. TAKEI, Carl, ACLU, 21 May 2015, available 

from: https://www.aclu.org/blog/speak-freely/south-texas-family-residential-center-no-haven-its-internment-

camp (accessed 18 June 2017) 

https://www.aclu.org/blog/speak-freely/south-texas-family-residential-center-no-haven-its-internment-camp
https://www.aclu.org/blog/speak-freely/south-texas-family-residential-center-no-haven-its-internment-camp
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colouring items into the Karnes detention centre because a child had drawn on a table and 

‘caused property damage to the contractor’ (Hestor 2016). 

 

Compare these conditions to those of unaccompanied children held in ORR shelters. Although 

these are still detention facilities with problems of their own, in general, these shelters offer a 

more welcoming environment with recreation space, sometimes including swimming pools. 

Children are taken on field trips and each child is provided a free legal consultation to help 

them understand their rights and responsibilities under U.S. law. ORR does not treat children 

as criminals but as children with developmental, educational, and legal needs. This is in large 

part thanks to the Flores Settlement Agreement. 

 

Fight in the Courts over Detention Conditions 

 

The U.S. government has tried to argue that the 1997 Flores Settlement Agreement does not 

apply to accompanied children. However, on 24 July 2015, immigrant advocates won a ruling 

by Federal District Court Judge Gee that the 1997 Flores Settlement Agreement does apply to 

accompanied children (Flores v. Johnson). This means that the government should not detain 

children longer than necessary and no more than five days, except where there are extenuating 

circumstances (then 20 days may be permissible). It also means that children should not be 

detained in secure facilities where they are locked up or in facilities not licensed for the care of 

children. Judge Gee’s decision was later upheld by the Court of Appeals for the 9th Circuit on 

6 July 2016 (Flores v. Lynch). 

 

After Judge Gee’s decision, in a misguided attempt to convince the courts that the family 

detention centres are appropriate for children, the Obama Administration approached the Texas 

Department of Family and Protective Services (DFPS) and asked it to license the country’s two 

largest family detention centres as childcare facilities. Both centres are about an hour’s drive 

south from San Antonio, Texas, where the private, for-profit companies GEO Group and 

CoreCivic detain children as young as two years old (and occasionally younger). 

 

That the U.S. government would consider either detention centre to be a childcare facility is 

absurd. Although there is a daycare at both detention centres, ICE requested that DFPS license 

not only the daycare but the whole detention centre. The daycare at the Karnes detention centre, 

for example, is open only from 8 am to 5 pm and has the capacity to care for only about 80 out 

of approximately 350 children. There is no childcare staff in other parts of the detention 

centre—the GEO Group has provided nominal training to its employees but even after this 

training I would still see guards get angry at young children for playing outside the 5’x7’ 

designated carpet play space in the visitation area and generally be unwilling to deal with the 

children’s needs while their mothers engaged in important legal meetings with me and my 

colleagues. After all, these guards are not childcare staff and should not be required to take on 

the extra responsibility of caring for children. Perhaps ICE thinks that it is a childcare facility 

because the mothers are there to care for their children; but that argument would make every 

home in the state of Texas a childcare facility regardless of the conditions or standard of care 

provided. 

 

On 29 April 2016, DFPS created a special rule to lower the childcare facility standards in order 

to be able to license the family detention centres and approved the Karnes detention centre as 

a childcare facility (Waslin 2016). DFPS conducted several visits when considering whether 

to issue a license to the Karnes detention centre. During one of their visits, they found 

noncompliance with several state childcare standards, including cleaning chemicals left out 
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within the reach of young children. Nevertheless, DFPS granted the license, believing that their 

oversight was better than no oversight. While oversight of family detention is definitely 

needed, it should come through independent federal monitoring, not through a state childcare 

license. Furthermore, this is no reason to provide a lower standard of care to accompanied 

immigrant children than to unaccompanied children and other children in the state. It is unequal 

treatment and illegal. 

 

Grassroots Leadership Inc., represented by Texas Rio Grande Legal Aid (“TRLA”), then sued 

to enjoin the issuance of a license at the South Texas Family Residential Center, where the 

licensing process was still ongoing. The plaintiffs argued that DFPS, as a state agency, did not 

have the authority to grant a license to a federal detention centre and that a special rule – created 

to lower the childcare facility standards in order to be able to license the detention centres – 

was invalid. On 2 December 2016, in a win for children’s rights, Texas District Court Judge 

Crump ruled that DFPS does not have the authority to issue childcare licenses to federal 

immigration detention centres (Grassroots Leadership Inc. v. Texas Department of Family and 

Protective Services). 

 

Texas Government Moves to Lower Childcare Standards in Detention Centres 

 

On 5 December 2016, the Texas Attorney General’s office decided to appeal Judge Crump’s 

decision on childcare licensing (Warren 2016). Then several Texas legislators, acting on a 

proposal from GEO Group, tried passing a bill to reduce the childcare standards for children 

who are in immigration detention so they can be licensed as “childcare facilities” (Hoffman 

2017). This spring, advocates, doctors, and social workers presented public testimony in the 

Texas Legislature against Senate Bill 1018 and House Bill 2225, which would have DFPS 

license federal immigration family detention centres as state general residential operations and 

exempt them from minimum standards or rules if deemed necessary to operate. Despite these 

bills running counter to the best interests of the child and making the state complicit in the U.S. 

government’s misguided policy of unjustified mass incarceration of children, on 10 May 2017, 

the Texas Senate passed SB 1018 (Bova). On 11 May 2017, HB 2225 died in the Texas House 

(Grassroots Leadership). 

 

Immigrant children should not be treated any differently than other children in the state. In 

developing state standards, Texas officials have already put much thought into determining 

how childcare facilities should be run to best ensure the well-being and healthy development 

of the child. Calling a detention centre a childcare facility does not make it one. Not when 

actual childcare facilities have to follow other regulations to maintain a safe environment 

conducive to a child’s full and free development. 

 

Lowering the standard of care to help the federal government incarcerate children, especially 

when those children do not need to be detained in the first place, is illogical and inhumane. It 

is contrary to American values of fair and equal treatment and at odds with the proper care for 

children. The proponents of SB 1018 and HR 2225 argued that without helping the federal 

government detain children, the federal government would be forced to separate children from 

their mothers. This is not true. There are reasonable, cheaper, and more humane alternatives to 

the imprisonment of children in detention centres.  
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Options for Initial Case Processing 

 

When children first come to the United States, they are held in the hielera (Spanish for “ice 

box” because it is kept so cold and often only space blankets are provided). RAICES has heard 

numerous stories of how the food is substandard, children are separated from their parents to 

force their parents to sign deportation orders, verbal abuse is common, and sometimes physical 

or sexual abuse occurs. After the hielera, families are sometimes then transferred to the perrera 

(Spanish for “dog kennel” because of the bars on the cells). 

 

There is no meaningful independent oversight of these Customs and Border Patrol (CBP) 

stations, and little accountability. Of 809 complaints filed between January 2009 and January 

2012, action was only taken in 3% of cases where a decision was written. 40% of the complaints 

were for physical abuse and 38% were for excessive use of force (American Immigration 

Council 2014). There is no appeal from a CBP decision. This system must change. 

 

Unlike unaccompanied minors who are transferred from CBP custody to ORR, accompanied 

children are transferred to a privately run ICE family detention centre. There is no clear reason 

why ICE cannot hold accompanied children and their mothers in ORR shelters similar to those 

for unaccompanied children for the initial processing of their cases. In addition to initial case 

processing, they must wait for an Asylum Officer to determine that they or their mothers have 

a significant possibility of winning an asylum case before they are released.4 On the other hand, 

unaccompanied children can be reunified with family as soon as family is identified and travel 

arrangements can be made. This discrepancy results in unjustified prolonged detention of 

accompanied children and their mothers. 

 

From August 2009 to August 2014, the vast majority of families were released after initial 

processing at a CBP station under an Order of Supervision with regular check-ins at an ICE 

office or, if the family had presented themselves at the border, on parole for a year with no ICE 

check-ins. The government can easily go back to using this policy. 

 

Unsubstantiated Justifications for Family Detention 

 

The U.S. government has not effectively explained why detention of families is necessary. To 

date, it has tried two arguments, both fundamentally flawed. First, the government tried to 

justify en mass detention of asylum seeking families by arguing that releasing them would 

create a threat to national security as it would theoretically encourage more immigrants to 

come. In 2015 a federal District Court in Washington D.C. found this reasoning unsubstantiated 

and legally unjustifiable and, therefore, ruled the government’s no-bond policy illegal (RILR v. 

Johnson). 

 

Second, the U.S. government has made the occasional general statement that the families will 

abscond. Without making individual case-by-case determinations as required by law this 

position only serves to punish the individual for the presumed actions of others. Additionally, 

                                                 
4 There are two additional problems with this approach. First, for about the first year and a half of operation at the Karnes detention centre, 

accompanied children were not independently and confidentially screened for protection needs, therefore the U.S. government was failing to 

give them their full rights to express fear. This is not a moot point: it is my understanding that recently the asylum office has stopped 

consistently conducting independent and confidential asylum interviews with children at the South Texas Family Residential Center, 

perhaps due to understaffing. Second, some children have other legal ways of staying in the United States, such as Special Immigrant 

Juvenile Status, that are not taken into account when determining for how long they need to remain in detention. In practice this means that a 

child may be deported when she or he has a legal way of remaining in the country, or that she or he will remain in detention longer while the 

family continues to fight their asylum case through either an Immigration Judge review or a Request for Re-interview with the Asylum 

Office. 
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after the court decision in 2015 reversing the no-bond policy to May 2016, the government 

began releasing almost every family after passing their asylum interview, contradicting their 

own argument that the families will abscond. 

 

The idea that someone is less likely to abscond if they pass an asylum interview is only logical 

on its face, not in practice. This is because, from the standpoint of the asylum seeker, the fact 

that someone in the family has passed an asylum interview does not significantly change her 

or his perception of their case (at least not as much as it changes the perception of U.S. 

government officials familiar with our laws and procedures).  While passing an asylum 

interview may mean that the asylum seeker has a significant possibility of succeeding under 

U.S. asylum law, almost all of the people I interviewed in 16 months working with detained 

families believed that they had a good case before ever having their asylum interview because 

they suffered persecution at home or knew they would face a serious risk of harm should they 

return. They do not know that U.S. law might not protect them. 

 

Families cannot be kept in detention as possible flight risks on the basis that someone may 

sometime tell them they should not go to court and/or that they have a weak case. And there 

are ways to combat possible misinformation. Evidence suggests that access to counsel, case 

management programs, legal information programs, and community support all increase 

compliance. For example, according to the non-profit organisation Human Rights First, 98% 

of families attend their immigration court hearings when represented by counsel.  

 

As of April 2017, about 81% of released families had pending cases or had attended court 

hearings, despite much confusion about the legal process (Transactional Records Access 

Clearinghouse April 2017). Almost every week during legal consultations, I speak with 

released families that are very confused about what they are supposed to do in their cases. For 

example, an asylum seeker might miss her one-year filing deadline because she does not 

understand that her appointments with ICE are not the same as her appointment with the judge 

and that telling ICE she is afraid is not enough to request asylum in the U.S. Similarly, some 

families do not understand that an asylum application must be filed formally with the court 

before a year has elapsed since arriving in the U.S. regardless of when a court hearing is 

scheduled. In San Antonio, Texas, many cases are not scheduled until November 2019 due to 

the case backlog and some asylum seekers may wait until their court date is closer to seek legal 

counsel, thereby inadvertently missing their one-year asylum filing deadline. 

 

Conditions of Release 

 

In May 2016, the government started putting an ankle monitor on every mother who passed an 

asylum interview, again without looking at the individual’s circumstances and without 

evidence that the individual is a flight risk.5 In 16 months of working at the Karnes detention 

centre, I did not see even one family detained due to an individual determination of flight risk. 

It is unclear how an ankle monitor (which can be cut off) is supposed to increase compliance 

or why a mother should have to wait in detention multiple days before she is put on one and 

released.  

 

                                                 
5 Ankle monitors are an unnecessary restriction on an individual’s liberty and are unduly punitive. They are not 

only painful (rubbing and burning and on occasion causing permanent scarring) but they make it difficult to lead 

a normal life. They affect everything from what a person wears (often long pants to avoid the social stigma that 

comes with seeing an ankle monitor), to how someone sleeps and showers.  
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More families can be placed in supervised release programs when they first arrive, which can 

include ICE check-ins and/or home visits. However, in most cases, there is no indication that 

even these measures would be necessary and/or helpful to ensure compliance with U.S. 

immigration laws. 

 

There are hundreds, if not thousands, of people in the U.S. who have never been arrested by 

immigration and are seeking asylum affirmatively by mailing in their application to the Asylum 

Office and asking for an interview. While they are waiting for their asylum interview, they are 

living at home with their families. There is no reason that those picked up by immigration 

cannot be released to do likewise. In fact, changes could be made to allow the asylum office to 

make decisions granting asylum in these cases without the need to refer these cases to 

Immigration Court. This would save judicial resources and also help resolve the court backlog, 

which nationally tops 598,000 (Transactional Records Access Clearinghouse May 2017). 

 

Besides being more in line with the law and humanitarian principles, these changes would save 

the taxpayer a lot of money. In the fiscal year 2016 (1 October 2015 to 30 September 2016), 

the government budgeted $342.73 a day per person to detain families in private, for-profit 

facilities (American Immigration Lawyers Association). DHS estimates that alternatives to 

detention during the same period averaged $5.16 a day (American Immigration Lawyers 

Association). The immigration detention industry is worth $2.3 billion and the prison lobby 

spends millions to keep it this way (Hunter 3 June 2016). In the first-quarter of 2016, GEO 

Group’s profits increased by 19% to $510 million in revenue and CCA’s profits increased five 

percent to $450 million in revenue (Hunter 3 June 2016). President Trump should uphold his 

promise to “clear the swamp” of the special interests and put children first. 

 

The U.S. government should move away from the private, for-profit detention of children as 

recommended by 17 members, or two thirds, of the Homeland Security Advisory Council 

(National Immigrant Justice Center December 2016). Notably, in 2016 the Department of 

Justice stated that the Bureau of Prisons will be ending private control of adult prisons due to 

significant health and safety concerns.6 It is only logical that ICE should do likewise, especially 

where the well-being of children is at stake. 

 

As well established in international law (Hamilton 2011), the decision to detain should be made 

on an individual, case-by-case basis and only when necessary, and to the extent necessary, to 

prevent flight or danger to the community. It is time for the U.S. to comply with the law and 

immediately end the unnecessary mass incarceration of children. 

 

The views in this commentary are those of the author alone and do not necessarily reflect 

the views of RAICES or OxMo. 

 

 

 

 

 

 

 

 

 

                                                 
6 There have been at least two attempted suicides at the Karnes detention centre (San Antonio Current).  
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Amman Calling: Syrian Women's Reflections on Decisions to Self Settle in Jordan's 

Capital City 

 

By Sarah Linn 

 

Despite global attention on Jordan's refugee camps, Amman is the host of the largest population 

of Syrian refugees in Jordan. The capital city currently hosts approximately 188,000 of the 

657,000 Syrian refugees who have found refuge in Jordan since the beginning of the Syrian 

conflict (UNHCR 2017). Reflecting a worldwide trend in the changing demographics of urban 

refugees, these asylum seekers are an assemblage of male, female, young and old, arriving both 

as families and singles (UNHCR 2009). Amman has a long history of hosting displaced 

populations, yet there is little focus on the lives of Syrians living in the metropolis, the 

neighbourhoods in which they have settled, and their reasons for doing so. Drawing on 

interviews and focus groups conducted with Syrian refugee women in Amman between 

February and April 2017, this article highlights some of the issues, negotiations and concerns 

experienced by refugees living in the neighbourhoods of East Amman where refugees have 

attempted to restart their lives and debates the role of the family as a pull factor toward the city. 

 

A Tale of Two Cities: Introducing Amman 

 

Amman can be understood as a typical 'tale of two cities': a metropolis of 'highly polarised 

social structuring' (Potter et al. 2009). Stretching over 19 jabals (mountains) it has considerable 

wealth, predominantly nestled in the West of the city. It also hosts a large population of urban 

poor and has a long history of hosting refugee populations, typically housed in the East of the 

city. Amman is the engine house of the country, responsible for over 80% of Jordan's economic 

activity (Kassay 2011). Demographically the city is majority Palestinian, hosting generations 

of East and West Bank refugees who have long outgrown the 'peripheral' urban refugee camps 

created in 1948 and 1967 (Ababsa 2011). These camps, which initially bordered the city, have 

been absorbed by Amman's rapid growth, and Palestinian populations live in any number of 

neighbourhoods throughout the city (Ibid). Amman also hosts a large Iraqi population, 

displaced by the first and second Gulf Wars, alongside more recent displacements from Daesh 

activity in northern Iraq. 

 

For many of those Syrians who have sought asylum from conflict and persecution, Amman 

presents a chance for shelter, labour and opportunity within a familiar context and culture 

(Chatelard 2010). There are longstanding kin relationships (and a small history of labour 

migration)7, the Syrian and Jordanian Levantine dialects of Arabic are similar, and Jordan is 

95% Muslim (majority Sunni Islam) with a small Christian population. Many participants in 

this study referenced Lebanese sectarian violence and the difficulty of learning the Turkish 

language as reasons for choosing Jordan for asylum rather than Lebanon or Turkey. 

 

Typically urban refugees tend to live in the more unplanned areas of the city, alongside the 

city's pre-existing urban poor, where informal housing, informal employment and a somewhat 

                                                 
7 To understand some of the links between Syria and Jordan see Kassay (2011). Prior to the Syrian conflict, 

there was a small population of Syrians working in Jordan (see Lewis 2015; Potter et al. 2009) but the exact 

numbers are unknown. In particular, migratory labour relationships between the border areas of Ramtha and 

Dara'a were common. However, these links are not comparable to those between Syria and Lebanon, whose 

long history of migrant workers is explored in length in Charlcroft (2009). 
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anonymous life can be fashioned away from the eyes of authorities (Sanyal 2012)8. My work 

was predominantly focused on three neighbourhoods of the city: Al Ashrafey, Al Mahata and 

Al Hashmi Al Shamali. Mahata and Hashmi are situated in East Amman, east of El Balad (the 

traditional city centre, also known as 'Downtown')9. Ashrafey, a neighbourhood with similar 

high-density and informal housing features to Mahata and Hashmi, is to the South East of 

downtown, mushrooming up one of the highest jabals of Amman to the edges of the Wahdat 

refugee camp. These three neighbourhoods have a long history of hosting Jordan's refugee 

populations, as discussed above. I chose to focus on areas of lower socio-economic status, 

typically understood as 'refugee receiving neighbourhoods' (Potter et al. 2009), in order to 

connect with more vulnerable refugees living in the city. Ababsa (2011) has noted that along 

with the areas of Russeifa and Zarqa, East Amman is significantly socio-economically deprived 

and hosts the majority of Jordan's poor. 

 

From February to April 2017, I conducted 26 interviews with 33 Syrian refugee women and 

held four focus groups with 20 Syrian refugee women living in these neighbourhoods. These 

were set up and arranged by two local NGOs and an established community contact operating 

in the neighbourhoods. The interviews and focus groups were conducted in Arabic with the 

assistance of a local, female, Jordanian translator. The interviews and focus groups were 

recorded and fully transcribed, as long as the women gave their consent. 

 

 
The neighbourhood of Ashrafey taken by the author from an apartment block overlooking the area March 2017 

 

 

 

 

 

                                                 
8 Middle and upper class Iraqi refugees who settled in wealthy areas of West Amman are an interesting 

departure from this trend. For more on this see Turner (2015) and Chatelard (2010). 
9 In reality, Mahata could be considered a sub-neighbourhood of Hashmi. However, residents tend to make a 

distinction between the two areas, Mahata being poorer and more conservative than Hashmi. 
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Camp Elopements: Push Factors 

 

The Syrian women I interviewed had arrived between 2012 and 201310, and therefore had been 

residing in Jordan for over four years. Upon arrival, a majority had spent a brief period in one 

of the border camps, before coming directly to Amman. The camps were perceived as places 

of poor hygiene, inaccessibility, lack of safety and 'bare life' (Agamben 1995). Tents were 

flooded and battered by high winds, suffering the extremes of winter and summer. Women 

described losing their children, fearing for their daughters, suffering from extremely poor 

health conditions and being unable to access sanitation facilities. Some stayed less than 24 

hours, using a Kefele (Jordanian sponsor) to get out of the camp and make their way to Amman. 

Some paid significant sums, sometimes 500JD ($700) per family, to be smuggled from the 

camp to the city if they did not have a sponsor. A few arrived in Jordan before camps were 

constructed, instead living for days on playing fields in Irbid. Poor security and lack of 

amenities meant many were motivated to leave for the city as soon as they were able. Others 

were released from the border camps to receive medical care and never returned, relieved by 

the opportunity to restart and be reunited with family. A very small proportion had the means 

to fly into the country, arriving and settling in Amman from the offset. 

 

The City: Family, Familiarity, and Affordability 

 

My research found that decisions to settle in the neighbourhoods of Mahata, Hashmi and 

Ashrafey are made for a number of different reasons. The most dominant is economic 

opportunity, which few women recognised explicitly in the interviews, instead emphasising 

family connections and housing affordability as key factors. However, upon closer inspection, 

it is clear that when these women reference 'family', they are not only discussing emotional 

support but also financial security and opportunity. 

 

Pre-existing extended family living in a locality, either displaced earlier from Syria due to the 

civil war or living longer term in Jordan, was a significant pull factor for settling in a particular 

neighbourhood. The decision to seek family and support in an unknown environment is rational 

and expected, especially given the centrality of family ties in Arabic culture (Joseph and 

Slyomovics 2001). Family connections featured strongly in why Amman had been chosen over 

other urban areas such as Irbid or Zarqa. One woman explained that the movement of refugees 

to particular neighbourhoods could be understood as a 'chain', in the sense that they were all 

'linked' as they followed other family members to settle in particular neighbourhoods (Linn, 

participant interview, 28 February 2017). These family relationships were commonly 

associated with feeling more comfortable and secure in the locality, and often superseded the 

need to seek support from neighbours or build contacts in the area, as support and reliance on 

family often came first. 

 

The family unit played an important role in providing economic security in the city. The 

majority of women interviewed had not worked in Syria and were not working in Jordan. 

Income was generated through the family's working age males and very occasionally children, 

usually employed in inconsistent manual labour across the city. Therefore, a larger extended 

family, including siblings or parents, living together or in close proximity, assisted in providing 

                                                 
10 The border between Jordan and Syria has been closed since the Rukban border attack in June 2016 and 

declared a military zone. However, leading up to this date, many of the border crossing routes between Syria 

and Jordan had already been closed, closely monitored or heavily restricted. None of the participants had arrived 

after 2013. 
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economic security for the women and their families. Families also played an important role in 

providing childcare in instances where women themselves had secured employment. 

 

Despite the documentation of soaring rents in Jordan due to the influx of refugees11, many 

women talked about the affordability of East Amman as a key decision for settling in the area, 

particularly in comparison to the neighbourhoods of West Amman (Care Jordan 2015). 

However, utility costs such as water and electricity created significant distress and confusion, 

as bills were often combined for entire apartment blocks and not always subsidised (Linn, focus 

group, 2 March 2017; Kelberer 2015). Living in informal dwellings located in highly 

populated12 and unplanned areas also created significant distress for the participants; homes 

often suffered from poor construction, mould and damp, and some did not even have doors or 

windows. A number of women also described being in debt to landlords, although no one 

mentioned the risk of imminent eviction due to arrears. 

 

Some women considered their arrival in the neighbourhood as 'chance' and, despite being 

prompted during interviews, could not further specify why they had come to live in East 

Amman. There does appear to be an inclination for Kefeles to place refugee families in 

'affordable' areas of the city, which hold long histories as 'refugee receiving neighbourhoods', 

if the refugees do not have a preference or knowledge of the city. This lack of prior knowledge 

often prevents the newly arrived from immediately looking further afield for alternative 

neighbourhoods, and some described themselves as being 'trapped' in the neighbourhood to 

which they had originally been taken, as they did not have the financial means to explore the 

city or to move house. 

 

Conclusion 

 

There is currently no data on the distribution of Syrian refugees in Amman; however, there is 

general agreement that the high-density neighbourhoods of East Amman play host to a majority 

of this population (Kelberer 2015). Hashmi, Mahata and Ashrafey play an important role in 

providing economic opportunities and (somewhat) affordable housing for refugees as they 

attempt to carve out new lives in the city. However, these areas are under considerable strain 

and continue to bear the stress of the crisis in the city. As these are known areas where refugees 

often settle, smugglers continue to drop families in these neighbourhoods. It is clear that there 

are a number of factors which affect refugees’ choices to move to Amman. Whilst family 

reunification features heavily for Syrian women in their decisions to settle in Amman and to 

live in particular neighbourhoods, it is also evident that this occurs within a stronger context of 

economic opportunity – the typical 'pull' factor of a city. 

 

Sarah Linn is an ESRC funded PhD student with the department of Urban Studies and Planning 

at the University of Sheffield and an affiliate scholar with the Issam Fares Institute at the 

American University of Beirut (AUB). She holds an MA in International Development and 

Planning and a BA in International History and Politics. Her PhD research examines Syrian 

refugee women's experience and negotiations of public space in Amman and Beirut, alongside 

their access to security provision in their cities of asylum. 

 

The views in this article are those of the author alone and do not necessarily reflect the 

views of OxMo. 

                                                 
11 According to participants, accommodation costs in the city ranged between 110 JD and 220 JD. ($155 - $310) 
12 Ababsa (2011) found the inner city neighbourhoods of East Amman to have significantly high-density rates, 

with up to 20,000 people per square kilometre. 
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Confronting the Rise of Trafficking of Syrian Refugees in Lebanon: Protection 

Challenges, Legal Barriers and Patterns of Vulnerability 

 

By Megan Denise Smith and Yara Chehware 

 

Smuggling has been on the rise since the closure of the Syrian–Lebanese border in 2015. Upon 

first entry to Lebanon, Syrians are already at high risk of exploitation and abuse when often an 

initial monetary agreement between the refugee and the smuggler develops into a situation of 

trafficking. Confronted with a variety of issues, mainly limited legal pathways and unequal 

power relations, such risks persist beyond arrival to Lebanon. This is exacerbated by costly 

residency renewal procedures and a lack of livelihood opportunities, making refugees more 

desperate and susceptible to becoming victims of trafficking in human beings (THB). 

 

The 2011 adoption of a law criminalising THB was scrutinised at the outset as an arbitrary 

move by the Lebanese Government to fend off pressure from the international community 

(Saghieh 2016). Despite the formal acceptance of Law 164/2011, forced labour and sex 

trafficking in Lebanon continue to present a serious risk to all vulnerable groups, especially 

Syrian refugees. 

 

The public debate in Lebanon regarding the lack of leadership of anti-trafficking efforts 

sparked during the 2016 bust of the largest prostitution ring targeting Syrian refugee women 

(Najjar 2016). Despite the amount of public attention of the story, there still has been no clear 

outcome for the case.  

 

Lebanon is a non-signatory to the 1951 Refugee Convention and has a particularly complex 

relationship to refugee protection, due in part to their ongoing experience with Palestinian 

refugees 13  (Andersen 2016: 16). This has resulted in Syrians being formally considered 

‘displaced’ but still registered with UNHCR.  

 

In January 2015, Lebanon effectively closed its borders and granted entry permits to only 

specific categories of people for short periods of time, which must be renewed periodically. 

The majority of Syrians are only able to enter Lebanon as temporary workers and by securing 

a Lebanese sponsor.  

 

The European Commission's Humanitarian Aid Office (ECHO) recently reported that  

 

The absence of a valid residence permit limits refugees’ access to work 

opportunities and freedom of movement. Faced with steadily increasing socio-

economic vulnerability, families are forced to resort into negative coping 

mechanisms that further expose them to risks of exploitation and abuse (2017: 

2).  

 

Such mechanisms have manifested in Lebanon predominately through the forms of child labour 

and early marriage.  

 

Since the implementation of the new policy in 2015, a rise in entries through smugglers has 

taken place and a vast majority of Syrian refugees in Lebanon have surpassed their legal stay 

                                                 
13 Out of the roughly five million Palestine refugees registered in the region with the United Nations Relief and 

Works Agency for Palestine Refugees in the Near East (UNRWA), Lebanon is host to 513,000, which also 

constitutes ten per cent of the country’s total population (UNRWA 2016: 1).  
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and are considered illegal (The Lebanese Center for Human Rights 2016: 17). This puts them 

under constant threat of arrest and they find themselves in situations of exploitation, detention 

or destitution.  

 

 
Bekaa Valley, Lebanon, 2016. Photo by Timon Koch / www.timonkoch.com 

 

Sponsorship and Residency Permits 

 

Protection monitoring data14 indicated that lack of financial means still accounts for the main 

reason people fail to renew their residency permits, as well as a fear of being detained and 

subsequently deported if exposed to authorities. However, it should be noted that although 

deportation orders are formally issued, they are not currently enforced. In addition, other 

frequently cited reasons for not renewing residency permits include the absence of Lebanese 

sponsorship and unofficial entry. Refugees interviewed15 note that the nature of the relationship 

                                                 
14

 Protection monitoring is about collecting, verifying, and analysing information in order to identify human 

rights violations and protection risks encountered by displaced persons. This is often carried out through a 

combination of quantitative and qualitative methodologies such as mapping exercises, assessments (using bio-

data, eviction, raid and referral tools and an incident tracker), focus group discussions and key informant 

interviews. For more guidance refer to UNHCR (1999). 
15 Qualitative and quantitative data was collected through community and household level assessments, based on 

mapping exercises targeting around 1,570 Informal Tented Settlements (102,375 individuals were assessed). 

Other methodologies included focus group discussions, key informant interviews and information gathered 

through awareness sessions on the following themes: access to safety and protection; residency; civil status and 

documentation; physical security/access to justice; onward movement; and other protection issues such as 

exploitation and abuse; child protection and social cohesion. Data was collected from December 2015 to 

December 2016 in Zahlé, West Bekaa, and Rachaya by INTERSOS’s protection monitoring teams, outreach 

volunteers and community services field staff.  
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with the local authorities has become more prone to violence since the start of the crisis, 

regarding raids in particular. 

 

Refugees are especially vulnerable to exploitation by sponsors who may often force them to 

work for accommodation and little-to-no payment. Refugees interviewed expressed difficulty 

in finding Lebanese sponsors, and when they do, sponsors often take advantage of the situation, 

charging an illegal payment of up to 300 USD. This positions the refugee in an unequal power 

relationship with the sponsor and can lead to forms of THB, usually forced labour. There is a 

particular (or heightened) risk of Syrian women being coerced by traffickers, who demand 

sexual favours in exchange for food, rent, employment and/or shelter. Human Rights Watch 

(2016: 19) has also highlighted that exploitation, harassment and abuse are widespread, with 

sponsors threatening to cancel their sponsorship if refugees refuse to undertake certain tasks at 

work. This has further compounded the strained, tense and unequal relationship between Syrian 

refugees and Lebanese sponsors.  

 

Due to restriction in movement, refugees are increasingly resorting to risky coping mechanisms 

such as child labour and early marriage. Child labour has been notably on the rise since the 

start of the crisis, with children regularly sent out to provide for families since they can pass 

through checkpoints more freely. Another critical issue due to the lack of economic 

opportunities has been early marriage, which often results in exploitation or slavery (Lee 2017). 

Focus group discussion findings and key informant interviews revealed that early marriage has 

become more widespread since coming to Lebanon. Participants typically considered early 

marriage as a protective measure owing to dire financial circumstances and unmet basic and 

essential needs. Families also noted that early marriage was also a protective tool to prevent 

young boys from going back to Syria to fight (INTERSOS 2016).  

 

Criminal Networks Maximising on Refugees 

 

A dubious legal situation, limited livelihood options and an unwillingness to report problems 

to official authorities means that criminal networks can easily prey on refugees. False 

advertisements for jobs, sponsors, and resettlement to third countries are utilised, which means 

that often refugees fall into situations of accumulating debts and increasing vulnerability 

(Freedom Fund 2016: 3). 

 

Refugees interviewed stated that they tend to report such issues to Lebanese and sometimes 

Syrian community leaders who may use their immediate circle of influence for the protection 

of their community. However, participants also acknowledged that the key figures that 

conserve to protect and responsibly guide refugee decision-making are often potential 

perpetrators for exploitation themselves (Inter-Agency Coordination Lebanon 2016: 1). 
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Bekaa Valley, Lebanon, 2016. Photo by Timon Koch / www.timonkoch.com 

 

Humanitarian Response 

 

At the global humanitarian coordination level, some forms of THB and exploitation are referred 

to in the framework of the Global Protection Cluster and its two relevant areas of responsibility: 

Gender Based Violence and Child Protection. However, many other forms of THB and 

exploitation, such as exploitation of stranded migrants, displaced population resorting to unsafe 

migration (smuggling), abductions of stranded migrants or migrant workers, victims of 

trafficking from labour exploitation, slavery, forced begging, and organ removal, remain 

unaddressed, therefore representing an important protection gap in crisis settings.   

 

The International Organization for Migration (IOM) has identified the need to adopt a 

humanitarian response centred on THB, and has also noted that the absence of baseline data 

further constrains an adequate monitoring system and response both in routine and crisis 

situations (2015: 6). There are a variety of different reasons why the humanitarian community 

overlooks human trafficking in crisis situations. The report notes: 

  

This complexity is highlighted in the fact that there are grey areas between 

forced labour, gender-based violence, exploitation, abduction and trafficking; 

and hence, defining whether someone is a victim of trafficking or exclusively a 

victim of labour exploitation can be tricky (Lungarotti, Tillinac, and Craggs 

cited in IOM 2015: 3).  

 

Furthermore, THB is documented less so than other crimes and not always identified and 

investigated adequately, particularly in crisis situations with scarce resources and challenging 

environments to work in (ibid. 2015: 3). 
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This is echoed in response efforts in Lebanon in which the protection sector has limited 

experience related to THB specifically. When survivors are able to approach humanitarian 

agencies themselves, the cases are treated individually as part of case management or short-

term cash and/or legal assistance (INTERSOS 2016). Protection is largely ad-hoc, short term 

and limited in scope, producing an unsustainable system where survivors can easily fall back 

into an exploitative situation. Sufficient response efforts require rigorous multiagency and state 

actor involvement, which is challenging as THB tends to be subsumed into larger thematic 

umbrellas aligned with the global humanitarian coordination structure. As a result, these 

agencies and actors often lack the leadership, tools, and resources to be able to respond to such 

complex cases, let alone develop any kind of prevention strategy. 

 

Recommendations and Next Steps 

 

The Lebanese government should ensure the proper application of the existing anti-trafficking 

policies, and cooperate with other actors to implement an appropriate legal framework. 

Although there were noticeable steps made by the government to counter THB, prevention, 

response and prosecution of perpetrators fall short. A greater commitment is needed from key 

stakeholders, such as the Lebanese Internal Security forces, the Ministry of Social Affairs, the 

Ministry of Labour and the judicial system. In addition, the humanitarian community can help 

to build upon existing state efforts through greater cooperation and advocacy on the issue as 

well as through capacity building and training. 

 

Relatedly, humanitarian agencies need to fully integrate identification tools and more rigorous 

monitoring systems for reporting THB. Questionnaires and tools to identify and support 

victims exist but are usually tailored to states and police forces, since THB has previously been 

regarded as a state legislative issue. Although specific guidelines and indicators for a 

multiagency approach do exist, such as the Development of a Transnational Referral 

Mechanism for Victims of Trafficking between Countries of Origin and Destination (TRM-

EU) (Orfano 2010), they are often unevenly applied or even unknown to many humanitarian 

agencies. 

 

Though the adaptation of these tools is certainly possible, clear guidelines, training, and 

ongoing international support are crucial to ensure they are being used appropriately, in the 

same vein as a proper data collection system. An effective monitoring system could enable 

humanitarian agencies and states to better compare with neighbouring countries affected by 

migration flows. In this way, key stakeholders could be better equipped to identify and address 

the intersections of smuggling and trafficking, tailor programming to the most vulnerable 

refugees and understand the responsibilities of destination, transit and origin countries to assist, 

protect and empower trafficked persons. 

 

Survivors face unclear and uncoordinated pathways to protection, limited legal aid, and 

inadequate direct assistance. Anti-trafficking efforts in Lebanon will require a more robust 

multiagency approach and greater cooperation between key state, humanitarian and civil 

society actors in order to develop a comprehensive and effective THB prevention and response 

framework. 

 

Yara Chehwane is a Legal Protection Officer for INTERSOS in Beirut where she focuses on 

issues related to gender-based violence and child protection in Lebanon. She has provided 

public policy and human rights research for Lebanese media outlets and research institutions 

and is particularly interested in public international law in the Middle East.  
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INTERSOS is a humanitarian non-profit organization, headquartered in Rome, supporting 

populations at risk and victims of natural calamities and armed conflicts. In 2017, INTERSOS 
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The views expressed in this article are those of the authors and do not necessarily reflect 

those of INTERSOS or OxMo. 
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No Time to Waste: How Recycling Helped Me Regain My Sense of Purpose in Za’atari 

Camp 

 

By Jasem Al-Wrewir* 

 

As a Syrian refugee living in Za’atari Refugee Camp in Jordan, Jasem Al-Wrewir’s 

opportunities to work are very limited. However, Jasem is using his skills and expertise, 

developed over a 15 year career in waste management, to improve camp conditions for 

refugees and minimize environmental impact. He reflects on the opportunities and limitations 

of cash-for-work programmes, as well as his desire to work legally outside of the camp.  

 

Since 2011, hundreds of thousands of Syrians like myself fled to Jordan in search of safety. 

Around 80,000 people, including my family, now live in Za’atari refugee camp (UNHCR 

2016). 

 

Before the conflict in Syria began, my family and I lived in Al Ghouta, near Damascus. We 

had a house, a car and enough money to live comfortably. I was 40 years old, with a family 

and a successful business in waste management that I had built up over fifteen years of hard 

work. I was running four landfill sites that processed garbage and recyclable materials and was 

managing over 400 workers.  

 
Jasem. Photo by Sam Tarling. 

 

Eventually, the situation in Syria deteriorated to the point that we were forced to flee with our 

children. After a dangerous journey by night through the desert, my family arrived in Za’atari 

camp in September 2013. I followed shortly after. Adapting to life as a refugee here was 

extremely difficult for us at first. I have fourteen children, six of whom have disabilities. We 
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weren’t used to living in tents, to the unforgiving environment, to the frigid cold in winter and 

the blazing heat in summer. In those days there was garbage everywhere – along with the 

insects and other pests that come with it. Za’atari camp had dumpsters for people’s garbage, 

but they overflowed to the point that there was nowhere but the ground to throw trash. It was 

not easy. 

 

A few months after my arrival in Za’atari, I started working in a cash-for-work program for an 

international NGO, which provides a basic income for Syrian refugees in exchange for work. 

My job was to clean the streets of the camp. It was far from satisfying, but it helped me earn 

some money to support my family and pass the time in Za’atari camp. 

 

In early 2015, a Jordanian Engineer named Wissam told me he would be managing a new pilot 

project to try recycling in one of the districts of Za’atari camp. They needed to find a way to 

collect, sort, and sell recyclable materials, all while providing a basic income to Syrian families. 

Wissam knew about my experience in waste management in Syria, and he began to call me 

with questions. Over time his calls became more and more frequent, at all hours of the day, 

asking me for help with small details, big ideas and everything in between. I was so excited to 

be using my skills again. Then, I was asked to manage the new recycling project alongside 

Wissam, and of course, I said yes.  

 

 
Wissam. Photo by Alixandra Buck. 

 

Little by little, I was filling the void I felt when I arrived in Za’atari camp. 

 

The recycling project became our baby. Wissam and I ran into so many problems at first. It 

seemed like everything about the environment of Za’atari was different from what we knew, 

and new challenges were always popping up. But we persisted. We worked late at night, on 
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holidays – we didn’t mind. We weren’t doing it for the money; we did it because the recycling 

project had become personal to us. This project had to work, and the work was ours. 

 

To recycle in the Middle East, you need a buyer. From my business days in Damascus, I had 

Jordanian contacts that traded in recyclable materials, but I had lost their information when I 

fled the country. Wissam and I worked together to track them down, but their price offers were 

far lower than the market value. With careful negotiation, I managed to secure a better price 

for us, and finally, we felt that the pieces were falling into place.  

 

Little by little, we saw improvements. Three years later, our small pilot project has grown and 

now collects waste from all districts across Za’atari camp. Our project is responsible for 

diverting 21% of the waste produced in Za’atari away from landfills – that’s 259 tonnes every 

week (Brangeon and Kucharski 2017)! The garbage piles and pests that I remember from when 

I first arrived three years ago have all disappeared. 

 

It isn’t just the environment that we are supporting. Our cash-for-work team of 180 men and 

women educate the community on recycling, collect recyclable materials from different 

households in trolleys, and turn the waste into materials that we can sell to traders. Like me, 

the other cash-for-work team members brought their skills and expertise with them, and they 

have been inspired in countless ways to use those skills in any way they can. Former tailors are 

making rugs for the winters out of old clothing, engineers are making mechanical toys for our 

children, and farmers have built multiple greenhouses from recycled bottles to grow fresh 

vegetables.  

 

If a person truly enjoys his work, he will always be successful in it. 

 

For now, cash-for-work is a good way to provide some money to some of the Syrian people in 

Za’atari camp, but the amounts we earn are small and must be supplemented by aid 

distributions. It now takes me four months to earn what I made in a single day in Syria. Our 

opportunities to earn a real living wage are very limited. It is extremely difficult for Syrians to 

work legally in Jordan, especially those who live in the camp.  

 

Last year, the Government of Jordan promised to issue work permits to Syrian refugees 

(Government of Jordan 2016). I was happy to hear about this, but it hasn’t had an impact on 

my life so far. Permits for Syrians are only available for them to work in certain sectors, such 

as agriculture, cleaning, and construction. There are many people who have skills and 

experience, but not in these limited areas. For people living in Za’atari camp, it is even more 

complicated.   

 

Right now, our future as Syrian refugees is completely unknown to us. My family has been in 

Za’atari camp for over three years now, in temporary housing and with no opportunities to 

work over the longer term. While it isn’t possible right now, I would love to build on what I 

have achieved here – to work in a recycling center in one of the cities in Jordan, outside of the 

refugee camps.  

 

One day, I hope that there will be peace in Syria, so that I can return with my family to rebuild 

my business and our beautiful country. Until that day, we are here.  

 



Oxford Monitor of Forced Migration Vol. 7, No. 1 

37 

 

Jasem Al-Wrewir is a Syrian refugee from Ghouta, Syria, who is currently living with his family 

in Za’atari Refugee Camp, Jordan. Jasem has focused his career on waste management. He 

formerly managed landfill sites in Syria, and is now using his expertise in waste management 

to support a recycling project that serves the population of Za’atari camp. He currently works 

as a Team Leader in the Cash for Work Programme of Oxfam’s Recycling Project in Za’atari 

Camp. 

*This article was translated into English with the kind help of the Oxfam staff working in Jordan. 

An Arabic version will soon be published. 

The views expressed in this article are those of the authors and do not necessarily reflect 

those of OxMo. 
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Children on the Move in Orbán’s Illiberal Hungary 

 

By James Wookey 

 

Viktor Orbán, Prime Minister of Hungary from 1998 to 2002 and again from 2010 until the 

present, is gradually eroding the institutional safeguards capable of holding his government to 

account. With the protraction of the European Refugee Crisis in the Mediterranean prompting 

Hungarian protectionism of both European integration efforts and European territorial 

integrity, Orbán and his right-wing party, Fidesz, have tightened Hungary’s migration law, 

stating that any changes to the “fundamental ethnic character of the country” will only 

downgrade Hungary’s value and “toss it into chaos” (DW 2017); suffice to note that this anti-

migrant populist rhetoric has resonated strongly with the Hungarian electorate.  For Orbán and 

his supporters, migration constitutes the ultimate conceivable threat to Hungary: refugees are 

nothing more than the “Trojan horse of terrorism” (Brunsden 2017).   

 

Since 2015, Fidesz has introduced a package of legislative reforms that are especially pertinent 

to the migration context, threatening a clash between national (Hungarian) and supra-national 

(European) protection regimes.  These legislative reforms have altered both Hungary’s Asylum 

Act (henceforth AA) and Criminal Code (henceforth CC) in such a way as to render aspects of 

Hungary’s protection framework internally conflicting— simultaneously in both compliance 

and non-compliance with European standards.  The consequences of this internal tension are 

most apparent in the context of unaccompanied minors seeking asylum, who, as vulnerable 

individuals, struggle to receive the protection promised by the Refugee Convention, the Return 

Directive, the European Convention on Human Rights (ECHR) and European Court of Human 

Rights (ECtHR) jurisprudence.  For example, the Dublin III Regulation requires that the “best 

interests of the child shall be a primary consideration for Member States” with respect to 

asylum procedures (Article 6); equivalent counterpart provisions are found in Chapter IV of 

the Reception Directive.  On its face, the Hungarian framework appears to comply with these 

European requirements:  Hungary identifies unaccompanied minors as requiring “special 

treatment” (AA Article 2(k)), stating that they are to be treated “with due consideration of the 

specific needs arising from their situation” (AA Article 4(3)).  However, the following 

discussion demonstrates how other features of Hungary’s legislative framework operate to 

frustrate the Hungarian and European requirements to act in the best interests of child migrants. 

 

The impact of Fidesz’s legislative recent amendments upon unaccompanied minors may well 

be explained through an overview of the law, but such an overview would struggle to humanise 

the reality of unaccompanied minors seeking protection in Hungary.  Neither can quantitative 

nor statistical studies encapsulate the difficulties faced by more than one thousand 

unaccompanied minors who attempt to reach Hungarian borders every year.  To best convey 

the plight of this vulnerable migrant group, and to most accurately depict the interaction of the 

Hungarian-European immigration regime, this article constructs three fictional stories of three 

separate unaccompanied minors from Ghazni Province in Afghanistan.  

 

Alireza, Najibullah, and Abdullah16 are each approximately 16 years old.  They are ethnic 

Hazaras of Shia faith who have never been issued with any formal identification documents, 

and, importantly, thus cannot prove their age.  Hazaras “have historically been marginalised 

and discriminated against by the [majority, Sunni] Pashtuns”, and face the reality of “a 

                                                 
16 As these hypothetical scenarios are a work of fiction, any resemblance to actual individuals 

is entirely coincidental. 
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significant increase in harassment, intimidation, kidnappings, and killings at the hands of the 

Taliban” (UNHCR 2016a:76).  After being smuggled through Turkey, Greece, Macedonia and 

Serbia, Alireza, Najibullah, and Abdullah reach the Hungarian border and lodge applications 

to have their refugee status recognised.  Their applications are first assessed in a shipping 

container-filled transit zone which, despite being on Hungarian soil, is officially considered 

excised from Hungarian territory (AA Article 71/A).  Alireza, Najibullah, and Adbullah are 

subject to newly-introduced “accelerated proceedings”, whereby a decision on their 

applications “shall be made within fifteen days” (AA Article 47(2)). 

 

Alireza: misidentified as an adult and denied family unity 

 

Alireza has an uncle who has been living in Germany for some years, with whom Alireza 

wishes to live in safety.  In theory, Hungarian authorities would be required to fulfil their 

Dublin III duty “to ensure full respect for the principle of family unity and for the best interests 

of the child” (Article 16). This should mean that Alireza will undergo an age-assessment, be 

identified as a minor and united with his uncle for the duration of his asylum application. In 

reality, however, Alireza’s age-assessment only consists of a “simple physical observation … 

by a doctor who looks at signs of sexual maturity” (Hungarian Helsinki Committee 2016:7).  

The assessment is not of the multidisciplinary character recommended by the UN Committee 

on the Rights of the Child, as it does not include any evaluation of Alireza’s “psychological 

maturity” (General Comment No. 6:10).  After a visit to the Serbian-Hungarian border, the 

Council of Europe’s Commissioner for Human Rights reported that “some persons who were 

likely minors have been placed in detention as a result of highly questionable age-assessment 

tests” (CoE 2015).  Alireza is one of these minors and is misidentified as an adult. 

 

Because of this misidentification, Alireza is detained with non-minors in a shipping container 

in the transit zone.  He witnesses other asylum seekers receive uniform rejection notices—

notices which, as the UNHCR has observed, are most likely attributable to the fact that the 

asylum seekers have all passed through Serbia, which Hungary has designated as a Safe Third 

Country (UNHCR 2016b:11).  The UNHCR has further observed that, where these 

inadmissibility decisions have been appealed, Hungarian courts have annulled the decisions 

and remitted them for reconsideration, undermining the consistency of Hungary’s 

understanding of its own obligations (UNCHR 2016b:17).  To illustrate: under Hungarian 

legislation, a Safe Third Country is one in which “the option to apply for recognition as a 

refugee is ensured” (AA Article 2(id)).  However, the Serbian Asylum Office “lacks a sufficient 

number of qualified personnel to adjudicate asylum claims in an efficient but thorough manner” 

(UNHCR 2012:7).17  Moreover, because of the increase in asylum seekers passing through 

Serbia, it has “even less capacity to respond in accordance with international standards than 

before" (UNHCR 2016b:25).  This translates in practice to mean that the option to apply for 

recognition as a refugee is not ensured in Serbia, further demonstrating the internal 

inconsistencies of Hungary’s asylum framework. 

 

In the context of this confusion, Hungarian authorities consider Alireza’s application and make 

a fast-tracked decision on its admissibility within less than one hour (Hungarian Helsinki 

Committee n.d.); he receives the same uniform notification as the others that his application 

has been declared inadmissible.  He is expelled from Hungary and banned from entering the 

                                                 
17 In its May 2016 report on Hungary, the UNHCR stated that it “maintains the position taken 

in its observations on the Serbian asylum system in August 2012 that asylum-seekers should 

not be returned to Serbia”. 
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Schengen Zone for two years (UNHCR 2016b: 11).  Alireza is returned to Serbia. He must try 

to find another way of reaching his uncle in Germany.   

 

The difficulty of applying for asylum in Serbia highlights an additional gap in Hungary’s 

refugee protection policy, particularly as many applicants who reach Hungary through Serbia 

have also travelled through Greece.  Under Chapter III of the Dublin III Regulation, this makes 

Greece the member state responsible for assessing that individual’s asylum application.  In 

MSS v. Belgium and Greece, where Belgium expelled an asylum applicant to Greece (in 

accordance with the Dublin III procedure) knowing that the applicant would be both denied 

access to a fair asylum procedure and subjected to inadequate living conditions, the ECtHR, 

watchdog of the ECHR, held that Belgium had violated the applicant’s right to freedom from 

inhuman or degrading treatment or punishment (ECHR Article 3).  In practice, if Alireza were 

expelled to Serbia, he could be further sent onwards to Greece, where he would face the same 

risk of conditions which violate his Article 3 rights.  This is further demonstrative of a gap 

present in the Hungarian and European protection frameworks, and one into which 

unaccompanied minors like Alireza could fall. 

 

Najibullah: denied procedural fairness and captured by “border-hunters” 

 

Like Alireza, Najibullah is misidentified as an adult.  He receives the same uniform notice that 

his application has been declared inadmissible.  However, unlike Alireza, Najibullah learns 

that he can appeal the inadmissibility decision.  Najibullah only has seven days in which to 

appeal this decision (AA Article 53(3)), and the review would be conducted only by a court 

secretary rather than a qualified judge (AA Article 71/A(9)).  Although he would have the right 

to request an oral hearing (AA Article 71/A(10)), due to limited access to legal aid he is 

unaware of his right to do so (UNHCR 2016b:10).  Together these factors render it difficult for 

Najibullah to access a meaningful process of judicial review, as the seven-day window includes 

weekends where access to advice and assistance is even further limited.  Whilst he receives his 

inadmissibility decision on a Wednesday, and learns that he can appeal it on the Friday, he is 

not able to receive legal advice with an interpreter until the following Tuesday, leaving him 

very limited time to complete and lodge his appeal application.  Although Najibullah might 

enjoy a de jure right to an effective remedy under both the Procedures Directive (Articles 46(3) 

and 46(5)) and the ECHR (Article 13 with 3), the strict time-frames and internal inconsistencies 

of the Hungarian system frustrate Najibullah’s de facto enjoyment of this right.  Consequently, 

Najibullah does not submit sufficient material to substantiate his appeal, and the court secretary 

dismisses his application for judicial review. 

 

Najibullah then decides to cross the heavily-fortified Serbian-Hungarian border of his own 

accord, hoping to travel through Hungary and further northward in Europe.  He is rapidly 

intercepted by members of the newly-created band of “border-hunters”, who patrol Hungarian 

territory to identify asylum seekers who have crossed the border irregularly (Thorpe 2016).  

Najibullah is then subjected to criminal punishment for entering Hungarian territory without 

due authorisation: he faces either an expulsion order (CC Article 33(4)) or “imprisonment not 

exceeding three years” (CC Article 352/A). Ultimately, he is expelled from Hungary, and sent 

back to Serbia like Alireza before him.  

 

Abdullah: attempted forcible transfer and likely destitution  

 

Unlike Alireza and Najibullah, Abdullah is correctly identified as a minor, and he is afforded 

the treatment to which he is entitled as a vulnerable person.  He is taken to live with other 
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unaccompanied minors at the Károly István Children’s Centre in Fót, in the northern suburbs 

of Budapest.  He now lives in the only place in Hungary adequately equipped to deal with the 

special needs of children, particularly in terms of access to medical care, access to qualified 

child-specialists, and access to educational opportunities.  However, without any notice, and 

contrary to both national and international law, Hungarian authorities seize him and his fellow 

unaccompanied minors and attempt to escort them to the transit zone along the Hungarian-

Serbian border. This transfer is only halted at the last minute through a temporary order issued 

by the ECtHR (Spike 2017). 

 

While Abdullah is able to stay at the Children’s Centre for the duration of his asylum 

application procedure, and his refugee status is recognised, he nonetheless faces a real risk of 

destitution.  Through Orbán’s legislative reforms, Abdullah will only be eligible to stay in a 

refugee reception centre for one month following recognition, instead of the two months to 

which he would have been previously entitled (AA Article 32(1)).  Further, he will only be 

eligible for basic health care services for six months (rather than one year), and will have no 

access to financial allowances for housing, education or living expenses (Government Decree 

62/2016).  Additionally, his refugee status will only be valid for a period of three years, at the 

end of which it will be subject to mandatory and automatic review (AA Article 7/A); 

previously, refugee status was not subject to any time limitations.   

 

If Alireza, Najibullah and Abdullah had their day in court 

 

While Alireza, Najibullah, and Abdullah are fictional, their stories are demonstrative of the 

way in which Hungary’s increasing divergence from European and international standards has 

affected the legal plight of unaccompanied minors.  Hungary’s present asylum system is 

heavily predicated on assertions that the transit zones along its southern borders are not located 

in Hungarian territory, despite being physically inside Hungary, and as such are not subject to 

Hungarian or European law.  However, the concept of extra-territorial transit zones was 

explicitly rejected by the ECtHR in Amuur v. France.  The Court emphasised that although 

“Contracting States have the undeniable sovereign right to control aliens’ entry into and 

residence in their territory…this right must be exercised in accordance with the provisions of 

the [ECHR]” (at 41).  The current practice of holding asylum seekers in shipping containers 

constitutes deprivation of liberty, and is manifestly incompatible with the ECHR. 

 

Secondly, the way in which Najibullah is prosecuted for illegally crossing the Hungarian border 

is irreconcilable with Hungary’s international legal obligations.  The prosecution of third-

country nationals for the unauthorised crossing of a border is incompatible with Article 31 of 

the Refugee Convention, which states that no penalties shall be imposed on refugees “on 

account of their illegal entry or presence” in a Contracting State’s territory.  According to the 

Court of Justice of the European Union’s (CJEU) ruling in El-Dridi, Hungary must adjust its 

criminal legislation in the area of illegal immigration so that it complies with European Union 

law.  The CJEU held that applying legislation which criminalises the entry of asylum seekers 

both undermines the European Return Directive and deprives it of its necessary effectiveness 

(El-Dridi at 54, 57-59).  This criminalisation has already impacted upon vulnerable persons in 

Hungary: at least one child seeking asylum was brought to trial before the Szeged District Court 

in October 2015 for his unauthorised entry into Hungary (UNHCR 2016b: 21). 

 

Lastly, the fact that Hungary unilaterally declared Serbia as a Safe Third Country does not 

excuse Hungary of its pre-existing European and international legal obligations.  In the 2017 

case of Ilias and Ahmed v. Hungary, the Hungarian government argued before the ECtHR that 
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both the Dublin III Regulation and European Procedures Directive permit Hungary to 

determine which countries it deems to be Safe Third Countries (at 110).  Given that Serbia is 

both a party to the Refugee Convention and a candidate for European Union membership, 

Hungary argued, Serbia was a Safe Third Country to prevent the abuse of the right to asylum.  

The Court held that this “involved a reversal of the burden of proof [from Hungary onto asylum 

seekers]…including the burden to prove the real risk of inhuman and degrading treatment in a 

chain-refoulement situation to Serbia” (at 118).  By relying on their right to declare a third 

country as safe, the Court held that Hungary failed to carry out a meaningful assessment of the 

risk of chain-refoulement in Serbia, even “when information about such a risk is ascertainable 

from a wide number of sources” (at 118). 

 

Because of Hungary’s combined insistence on the extraterritoriality of its transit zones, its 

criminalisation of entry by asylum seekers into its territory, and its designation of Serbia as a 

Safe Third Country, the European Parliament declared Orbán’s revised asylum policies as 

constituting an “emerging threat to the rule of law” (European Parliament 2016).  Nonetheless, 

whenever such a statement is made, the Fidesz propaganda machine feigns outrage, asserting 

that Hungary both observes and complies with all European rules and is only acting to protect 

Europe’s borders.  Any international condemnation is interpreted as an attack upon Hungary’s 

sovereignty, providing Orbán and Fidesz with additional material to fan the flames of anti-

migrant populism.  It remains unclear for how long Hungary will be able to continue to flout 

international legal obligations in this respect.  And while the war of words rages in the court 

rooms of Strasbourg and Luxembourg, the cost of this war is borne by the Alirezas, Najibullahs, 

and Abdullahs of Mediterranean migration. 

 

James Wookey is an Australian solicitor who holds an LL.M. in Human Rights from the Central 

European University in Budapest.  He has worked with the Refugee Advice and Casework 

Service in Sydney, the Swiss child relief agency Terre des hommes, and the UNHCR 

representation in Thailand. 

 

The views expressed in this article are those of the authors and do not necessarily reflect 

those of OxMo. 

  



Oxford Monitor of Forced Migration Vol. 7, No. 1 

44 

 

BIBLIOGRAPHY 

 

BRUNSDEN, J. (2017) ‘Europe refugee policy is ‘Trojan horse of terrorism’, says Orban’, 

Financial Times 30 March (online). Available from: <https://www.ft.com/content/538b2a0a-

154e-11e7-80f4-13e067d5072> (Created 30 March 2017, accessed 22 July 2017) 

 

COUNCIL OF EUROPE HIGH COMMISSIONER FOR HUMAN RIGHTS (2015) 

Hungary’s response to refugee challenge falls short on human rights (online). Available 

from: <http://www.coe.int/en/web/commissioner/-/hungary-s-response-to-refugee-challenge-

falls-short-on-human-rights> (Created 27 November 2015, accessed 22 July 2017) 

 

DEUTSCHE WELLE (2017) ‘Hungary’s Orban: ‘Ethnic homogeneity’ vital for economic 

success’, 1 March (online).  Available from: < http://www.dw.com/en/hungarys-orban-

ethnic-homogeneity-vital-for-economic-success/a-37755766> (Created 1 March 2017, 

accessed 22 July 2017). 

 

EUROPEAN PARLIAMENT (2016) ‘European Parliament resolution on the situation in 

Hungary: follow-up to the European Parliament resolution of 10 June 2015 

(2015/2935(RSP))’ 9 December 2016 (online).  Available from: 

<http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+MOTION+B8-

2015-1358+0+DOC+XML+V0//EN> (Created 9 December 2016, accessed 22 July 2017) 

 

HUNGARIAN HELSINKI COMMITTEE (2016) Monitoring the Situation of 

Unaccompanied Asylum Seeking Children in Hungary (online).  Available from 

<http://www.helsinki.hu/wp-content/uploads/HHC_Situation-of-UAMs_Dec2016.pdf> 

(Created 10 December 2016, accessed 22 July 2017) 

 

HUNGARIAN HELSINKI COMMITTEE (n.d.) Border Procedure (Border and Transit 

Zones) (online). Available from: 

<http://www.asylumineurope.org/reports/country/hungary/asylum-

procedure/procedures/border-procedure-border-and-transit-zones> (Accessed 22 July 2017) 

 

SPIKE, J. (2017) ‘Strasbourg court temporarily halts transfer of 8 unaccompanied refugee 

children to transit zones’, Budapest Beacon 28 March (online). Available from: 

<http://budapestbeacon.com/featured-articles/strasbourg-court-temporarily-halts-transfer-8-

unaccompanied-refugee-children-transit-zones/45348> (Created 28 March 2017, accessed 22 

July 2017) 

 

THORPE, N. (2016) ‘Migrant crisis: Hungary police recruit ‘border-hunters’’, BBC News 2 

September (online).  Available from: <http://www.bbc.com/news/world-europe-37259857> 

(Created 2 September 2016, accessed 22 July 2017) 

 

UN COMMITTEE ON THE RIGHTS OF THE CHILD (2005) General Comment No.6: 

Treatment of unaccompanied and separated children outside their country of origin (online).  

Available from: <http://www2.ohchr.org/english/bodies/crc/docs/GC6.pdf> (Created 3 June 

2005, accessed 22 July 2017) 

 

UNHCR (2016a) Eligibility Guidelines for Assessing the International Protection Needs of 

Asylum-Seekers from Afghanistan (online).  Available from 



Oxford Monitor of Forced Migration Vol. 7, No. 1 

45 

 

<http://www.refworld.org/docid/570f96564.html> (Created 19 April 2016, accessed 22 July 

2017) 

 

UNHCR (2016b) Hungary As a Country of Asylum: Observations on restrictive legal 

measures and subsequent practice implemented between July 2015 and March 2016 (online). 

Available from <http://www.refworld.org/docid/57319d514.html> (Created May 2016, 

accessed 22 July 2017) 

 

UNHCR (2012) Serbia As a Country of Asylum: Observations on the Situations of Asylum-

Seekers and Beneficiaries of International Protection in Serbia (online). Available from: 

<http://www.refworld.org/docid/50471f7e2.html> (Created August 2012, accessed 22 July 

2017) 

 

Legislation 

 

COUNCIL OF EUROPE (1950) European Convention for the Protection of Human Rights 

and Fundamental Freedoms, as amended by Protocols Nos. 11 and 14, ETS 5 

 

EUROPEAN UNION (2008) Directive 2008/115/EC of the European Parliament and of the 

Council of 16 December 2008 on common standards and procedures in Member States for 

returning illegally staying third-country nationals 

 

EUROPEAN UNION (2013) Directive 2013/32/EU of the European Parliament and the 

Council of the European Union of 26 June 2013 on common procedures for granting and 

withdrawing international protection (recast) 

 

EUROPEAN UNION (2013) Directive 2013/33/EU of the European Parliament and of the 

Council of 26 June 2013 laying down standards for the reception of applicants for 

international protection (recast) 

 

EUROPEAN UNION (2013) Regulation (EU) No 604/2013 of the European Parliament 

and the Council of the European Union of 26 June 2013 on establishing the criteria and 

mechanisms for determining the Member State responsible for examining an application for 

international protection lodged in one of the Member States by a third-country national or 

stateless person (recast) 

 

HUNGARY (2007) Act LXXX of 2007 on Asylum 

 

HUNGARY (2012) Act C of 2012 on the Criminal Code 

 

HUNGARY (2015) Government Decree 191/2015 (VII.21) on national designation of safe 

countries of origin and safe third countries 

 

HUNGARY (2016) Act XXXIX of 2016 on the Amendment of Certain Acts on Migration and 

Related Acts 

 

HUNGARY (2016) Government Decree 62/2016 (III.31) on amending certain migration and 

asylum related Government Decrees 

 



Oxford Monitor of Forced Migration Vol. 7, No. 1 

46 

 

UN GENERAL ASSEMBLY (1951) Convention Relating to the Status of Refugees 

(adopted 28 July 1951, entered into force 22 April 1954) 189 UNTS 137 

 

Case Law 

 

Amuur v. France App no19776/92 (ECHR, 25 June 1996) 

 

Case C-61/11 El-Dridi (Italy) EU:C:2011:268 

 

Ilias and Ahmed v. Hungary App no47287/15 (ECHR, 14 March 2017) 

 

MSS v. Belgium and Greece App n30696/09 (ECHR, 21 January 2011) 
 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Oxford Monitor of Forced Migration Vol. 7, No. 1 

47 

 

Germany’s ‘Legal Entry’ Framework for Syrian Refugees – A Tool for Containment?  

By Christoph Tometten 

 

Several resettlement and humanitarian admission programmes allow refugees from first 

countries of asylum to enter Germany lawfully and obtain a residence status. In 2012, the 

federal government established the Permanent Resettlement Programme, which was 

subsequently complemented by three Humanitarian Admission Programmes launched in 2013 

and 2014 for a total of 20,000 refugees from Syria. In addition, the Länder (except Bavaria) 

launched their own Humanitarian Admission Programmes for refugees from Syria, most of 

which aimed at relatives of Syrians and Palestinians already living in Germany. None of these 

programmes, however, provides its beneficiaries with the same status, the same scope of 

protection, or the same rights and guarantees as refugees recognised through the regular 

asylum procedure. This ‘legal entry’ framework should therefore not be a blueprint for future 

efforts to develop resettlement and humanitarian admission programmes. 

 

Introduction 

 

Syrian refugees are in the process of finding a new home in virtually every municipality in 

Germany. The reception of refugees from Syria, and elsewhere, since summer 2015 made the 

headlines in almost every newspaper around the world. It is less well-known that Germany 

already offered protection to some Syrian refugees prior to 2015. Many arrived in Germany on 

their own and were granted asylum following a regular asylum procedure (they will be referred 

to hereinafter as ‘recognised refugees’). A number of Syrian refugees were admitted to 

Germany in the framework of various resettlement and humanitarian admission programmes 

established since 2012. These programmes, however, fall short of providing their beneficiaries 

with the same status, rights and guarantees as recognised refugees (Grote et al. 2016: 6), even 

though they generally meet the criteria set out in Article 1 of the 1951 Convention Relating to 

the Status of Refugees (hereinafter referred to as ‘the Refugee Convention’). 

 

Following an analysis of what may be described as a ‘legal entry’ framework, I will show that 

the German resettlement and humanitarian admission programmes have serious, albeit 

different, shortcomings. As a consequence of the agreement between the European Union (EU) 

Member States and Turkey of 18 March 2016, known as the EU-Turkey deal, resettlement and 

humanitarian admission have tended to be transformed from a protection mechanism into a 

containment tool. They also fall short of constituting truly sustainable solutions to the plight of 

refugees in Syria’s neighbouring countries (i.e. Lebanon, Jordan, Turkey, Iraq) and in other 

protracted refugee situations because, as will be shown, they are used as alternatives to family 

reunion and conventional refugee protection, which place more duties on the host country. 

These aspects should be taken into due consideration in the context of the reform of the 

Common European Asylum System, given that the European Commission has made a proposal 

for a Regulation establishing a Union Resettlement Framework. 

 

Background 

 

Until 2012, Germany admitted refugees from first countries of asylum on an ad hoc basis. In 

1957, it admitted around 13,000 refugees who had fled Hungary after the Soviet forces had 

brutally crushed the 1956 uprising. Almost 30,000 so-called ‘boat people’ from Vietnam were 

the first refugees from a non-European country admitted to Germany on a humanitarian basis, 

following a federal government decision in late 1978. In 1990, Germany admitted around 3,000 
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Albanians who had sought shelter in its embassy in Tirana, Albania’s capital city. The State 

Ministers for the Interior, responsible for implementing immigration laws and policies under 

Article 83 of the Basic Law, agreed to admit refugees from Bosnia and Herzegovina between 

1992 and 1995. Likewise, refugees from Kosovo were admitted to Germany in 1999, and 2,501 

Iraqi refugees were transferred from Syria and Jordan to Germany in 2009 and 2010 (Altmaier 

2008; Bergmann and Dienelt 2016; Deutsches Rotes Kreuz 2009; Grote et al. 2016: 15; 

Kleinschmidt 2013; Orchard and Miller 2014: 68; Sachverständigenrat 2015: 11; UNHCR 

2008). Additionally, in 1991, Germany launched an admission programme for Jewish persons 

from the Soviet Republics and their families; with some amendments, this programme is 

ongoing (Bergmann and Dienelt 2016). 

 

Throughout all these years, Germany has been reluctant to commit to fixed resettlement quotas 

because governments and parliamentary majorities widely held that Germany was meeting its 

obligations for refugee protection by implementing its regular asylum procedure. By contrast, 

civil society organisations advocated for such quotas modelled on the experience of other 

countries. In 2008, welfare federations, human rights associations, partisan and religious 

groups, and unions created the ‘Save Me Campaign’ to lobby for the admission and integration 

of refugees on a local level. In December 2011, the Conference of State Ministers for the 

Interior finally agreed to launch a Permanent Resettlement Programme (Bokshi 2013: 33; Grote 

et al. 2016: 13). This programme offered resettlement to 300 refugees annually from 2012 to 

2014, and for 500 refugees in 2015. 

 

On 20 July 2015, the EU Council agreed to resettle 22,504 refugees from first countries of 

asylum within two years, 1,600 of which would be resettled to Germany during this time 

period. In order to meet these pledges, the Federal Ministry of the Interior expanded the 

Permanent Resettlement Programme for 2016 and 2017. Subsequently, there appeared to be a 

shift in the way that resettlement was used. On 18 March 2016, in a controversial deal known 

as the EU-Turkey deal, the EU Member States and Turkey agreed that the EU Member States 

would resettle one Syrian refugee from Turkey for every Syrian refugee returned to Turkey. 

The German government has since clarified that all refugees resettled to Germany as part of 

the EU-Turkey deal will be offset from the quota of 1,600 refugees in 2016 and 2017 

envisioned by the Permanent Resettlement Programme. As a result, since 18 March 2016, it 

has been expected that only Syrian refugees from Turkey would be admitted to Germany under 

the Permanent Resettlement Programme, given that the number of Syrian refugees eligible for 

resettlement in Turkey outnumbers by far the total number of refugees that may be admitted to 

the EU under the EU-Turkey deal (Grote et al. 2016: 13). 

 

Notwithstanding the Permanent Resettlement Programme, the federal government also 

launched three so-called Humanitarian Admission Programmes for a total of 20,000 refugees 

from Syria in 2013 and 2014. With the exception of Bavaria, the Länder (hereinafter referred 

to as ‘states’) launched their own Humanitarian Admission Programmes for refugees from 

Syria, most of which were aimed at relatives of Syrians (and Palestinians) already living in 

Germany. Most of these programmes were terminated subsequently due to a lack of political 

will to admit further refugees above and beyond the increasing number of refugees arriving in 

Germany who were granted asylum. Some admission programmes are ongoing, however, 

especially in states governed by a left-wing majority, such as Berlin, Brandenburg, Hamburg, 

Schleswig-Holstein and Thuringia.  

 

It is important to note that these resettlement and humanitarian admission programmes do not 

prevent persons that fall within their scope to apply for a visa under the general provisions of 
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German immigration law, nor to apply for asylum through the regular asylum procedure upon 

arrival in Germany. They may thus change their status following their arrival. The general 

requirements of German immigration law, however, are not easily met. In particular, section 

22 of the Residence Act, a provision that allows for humanitarian admission on an individual 

basis, is very rarely applied. 

 

An analysis of these multi-pronged policies suggests that, although Germany has offered safety 

to more Syrians than any other EU Member State through these resettlement and admission 

programmes, the ways in which these programmes are designed and implemented deserve 

criticism. 

 

The existing ‘legal entry’ schemes 
 

The existing legal framework under German law offers relevant vehicles for protection for 

Syrian refugees through a Permanent Resettlement Programme on the federal level and 

Humanitarian Admission Programmes, both on the federal and state level. Resettlement and 

humanitarian admission have in common that their beneficiaries are not, per se, recognised as 

refugees upon arrival in Germany (but may apply for asylum subsequently to their arrival) and 

therefore do not enjoy the same rights as recognised refugees. As will be shown, the eligibility 

criteria and some of the rights that these programmes grant to their respective beneficiaries 

differ. 

 

The Permanent Resettlement Programme 

 

In 2012, Germany established a Permanent Resettlement Programme. In the first year, 202 

African refugees were resettled from Choucha, Tunisia, and 105 Iraqi refugees were resettled 

from Syria. In 2013, 300 Iraqis, Iranians, and Syrians were resettled from Turkey. In 2014, 300 

refugees of various nationalities and stateless persons were resettled from Syria, Indonesia, and 

Turkey. In 2015, most of the 500 programme beneficiaries were resettled from Egypt; they 

were nationals of Iraq, Syria, and several African countries (Perrin and McNamara 2013: 13). 

 

Although resettlement beneficiaries must be previously recognised as refugees by the United 

Nations High Commissioner for Refugees (UNHCR), they are not formally recognised as 

refugees by the German government (Orchard and Miller 2014: 57; Papadopoulou et al. 2013: 

68; Perrin and McNamara 2013: 32). Instead, resettled refugees are issued a residence permit 

per section 23(4) of the Residence Act that allows them to work and study; they are eligible for 

the same social benefits as German citizens. Like recognised refugees, they may apply for 

family reunion within three months of the issuance of the residence permit, without proof of 

sufficient financial resources to cover livelihood expenses in Germany (section 29(2) of the 

Residence Act). Unlike recognised refugees, resettled refugees are not issued a refugee travel 

document in line with Article 28 of the Refugee Convention and thus do not fall under the 

special safeguards that section 53(3) of the Residence Act reserves for holders of such 

document in the procedure preparing an expulsion for reasons of public security (Göbel-

Zimmermann 2016). Resettled refugees may obtain a permanent residence permit after five 

years of residence upon completion of certain prerequisites (section 26(4) of the Residence 

Act), whereas recognised refugees may be granted permanent residence after just three years 

in certain circumstances (section 26(3) of the Residence Act). Finally, unlike recognised 

refugees, resettled refugees are not generally exempt from the obligation to renounce their 

former citizenship in order to be naturalised (section 12(1) of the Nationality Act). They are 
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thus worse positioned than recognised refugees with regard to expulsion, permanent residence, 

citizenship and the issuance of travel documents. 

 

The difference in treatment between recognised and resettled refugees is inconsistent with the 

fact that refugee status determination by UNHCR is a prerequisite for participation in the 

Permanent Resettlement Programme. Status determination by UNHCR is conducted according 

to the same criteria—i.e. the Refugee Convention—as status determination through a regular 

asylum procedure in Germany. UNHCR’s status determination procedure is a widely 

recognised equivalent to national procedures and in fact replaces the national procedure in a 

number of states (Göbel-Zimmermann 2016). It will be shown subsequently that the status of 

beneficiaries of the humanitarian admission programmes, both on the federal and the state 

level, differs even further from the status of recognised refugees. These differences add to the 

complexities of the German ‘legal entry’ framework. 

 

Federal Humanitarian Admission Programmes 

 

A preset quota of approximately 20,000 Syrians has been admitted to Germany through three 

federal Humanitarian Admission Programmes launched in May 2013, December 2013 and July 

2014; by now, all Programmes have come to an end. With some minor variations, all three 

admission schemes contained the same criteria for admissibility, which were determined by 

the Federal Ministry for the Interior. The potential beneficiaries had to demonstrate that they 

were victims of conflict-induced displacement and reside in Syria (or a neighbouring country, 

Egypt, or Libya, depending on the year of the application). They were therefore likely to meet 

the criteria for refugee status under the Refugee Convention (Endres de Oliveira 2014: 287), 

although no reference to the Convention was made in the wording of the schemes. Applicants 

were also further screened and prioritised for admission based on their (1) perceived 

vulnerability, (2) existing ties to Germany, and (3) potential to contribute to Syrian 

reconstruction in a future post-war period. Within the scope of vulnerability, federal schemes 

gave special attention to and prioritised cases involving families with children, women in 

vulnerable situations, members of persecuted religious minorities and persons with specific 

medical needs (limited to a maximum of 3 percent of the total number of beneficiaries). 

Regarding ties to Germany, cases were prioritised when Syrians refugees had family ties to 

residents of Germany, had previously stayed in Germany, had knowledge of the German 

language, or had a relationship with Germany-based institutions or private sponsors willing 

and able to sponsor applicants. The latter included individuals with connections to the 

institutions and communities of Syrian religious minorities in Germany (Germany was home 

to the largest expatriate Syrian community in Europe before 2011). The third criterion took 

into consideration applicants’ potential to contribute to the reconstruction of Syria at a later 

stage, i.e. people that were expected to integrate easily into the German professional training 

and academic system as well as qualified professionals. A criminal record, reasonable 

suspicion of previous or current membership in a terrorist or criminal organisation, or any form 

of engagement in activities considered a danger to international peace led to exclusion from 

consideration and admission (Endres de Oliveira 2014: 290; Grote et al. 2016: 25; Scheinert 

2016; UNHCR 2013). 

 

Federal programme beneficiaries received a two-year residence permit per section 23(2) of the 

German Residence Act upon arrival. This residence permit entails the right to work and study 

and the same access to social benefits as German citizens. Like resettled refugees, beneficiaries 

are not issued a refugee travel document and therefore do not benefit from the same safeguards 

as recognised refugees in an expulsion procedure (section 53(3) of the Residence Act). Federal 



Oxford Monitor of Forced Migration Vol. 7, No. 1 

51 

 

programme beneficiaries also fall under the same laws governing access to permanent 

residence (section 26(4) of the Residence Act) and naturalisation (section 12(1) of the 

Nationality Act) as resettled refugees and therefore do not enjoy the aforementioned 

advantages of recognised refugees in this regard. Unlike resettled refugees, however, they do 

not enjoy the privilege of family reunion without proof of sufficient financial resources 

(sections 5(1) and 29 of the Residence Act). They are therefore worse positioned than 

recognised refugees when it comes to the issuance of travel documents, the safeguards against 

an expulsion for reasons of public security, and the conditions for permanent residence and 

citizenship; and they are worse positioned than both recognised and resettled refugees with 

regard to family reunion. 

 

The formal observation that at no point will German authorities assess the well-founded 

character of a federal programme beneficiary’s (hypothetical) asylum claim is a highly 

questionable justification for this difference in treatment. According to UNHCR, most Syrians 

seeking international protection are likely to fulfil the requirements of the refugee definition 

due to a well-founded fear of persecution for their imputed political opinion (UNHCR 2015: 

22). In line with these considerations, several German administrative tribunals and courts 

(beginning with the Higher Regional Court of Saxony-Anhalt in July 2012) have found that 

Syrian asylum seekers generally have a well-founded fear of persecution due to their 

membership in the social group of expatriate Syrians. Following these decisions, virtually all 

Syrians were recognised as refugees in the regular asylum procedure (Endres de Oliveira 2014: 

287; Orchard and Miller 2014: 56). It is only since early 2016, well after completion of the 

federal humanitarian admission procedures, that Syrian applicants are increasingly denied 

refugee status and granted subsidiary protection instead. The Federal Office for Migration and 

Refugees argued that expatriate Syrians are no longer at risk of persecution due to their 

expatriate status, given that the Syrian regime allegedly resumed the delivery of national 

passports at its consular services abroad. This change in practice occurred at a time when the 

perceived openness of Chancellor Merkel’s refugee policy had come to face growing 

skepticism domestically. However, several administrative tribunals and courts, including state-

level appeals courts, have challenged the agency’s reasoning and granted refugee status by 

court order to Syrian refugees who appealed initial rejection of asylum applications. There is 

no final decision on this issue yet because the agency has taken the matter to higher courts 

(N.N. 2016). 

 

State-level Humanitarian Admission Programmes 

 

In addition to the federal programmes detailed above, Syrian refugees have been admitted to 

Germany under state-level Humanitarian Admission Programmes launched in 2013. Under 

German law, states have the authority to independently make such decisions in order to respond 

to humanitarian needs. Federal and state-level humanitarian admission programmes may thus 

coexist and applicants may apply for either one or several of these programmes. All states 

except Bavaria (governed by the Christian Social Union, a regional conservative party) 

launched their own Humanitarian Admission Programmes in response to the Syrian crisis, but 

most states have since terminated these programmes, with the notable exceptions mentioned 

above. Between 2013 and 2015, 21,500 visas were issued to beneficiaries of state-level 

programmes (Grote et al. 2016: 6). 

 

Eligibility criteria vary across states and have changed over time. While certain core criteria 

do exist, others significantly diverge (Sachverständigenrat 2015: 17; Scheinert 2016). Across 

all states, humanitarian admission is restricted to family members of a person already lawfully 
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residing in Germany for a certain period of time (at least one year, depending on the state); in 

some states, this person must hold German or Syrian citizenship. Eligible family members 

include parents, grandparents, grandchildren, and siblings of the German resident, as well as 

spouses and children of these members of the extended family. In most states, applicants must 

hold Syrian citizenship; only in some states may applications of persons without Syrian 

citizenship settled in Syria, namely Kurds and Palestinians, be considered. In terms of all state-

level Humanitarian Admission Programmes, applicants must reside in Syria, a neighbouring 

country or Egypt. The family member who resides in Germany (or, in some states, any person 

willing to do so) has to pledge financial responsibility for the applicant for the duration of five 

years (section 68(1) of the Residence Act). The pledge is a legally binding contract between 

the family member residing in Germany and the state. Social welfare authorities and 

immigration authorities may claim reimbursement of any expense arising from the 

beneficiary’s stay, including deportation costs in the event that the lawfulness of the stay is 

terminated, for instance following an expulsion for reasons of public security (section 68(1) of 

the Residence Act). Only pledges of persons who can show a sufficiently high and regular 

income to cover maintenance costs for themselves, their dependents already in Germany, and 

the applicants are admissible. As this pledge can turn into a considerable financial burden, 

some states decided to exclude costs for medical insurance from the scope of the pledge; these 

costs are then borne by the municipalities as long as the beneficiaries are unable to sustain their 

own livelihood expenses. 

 

As under the federal Humanitarian Admission Programmes, a residence permit is issued to 

beneficiaries of a state-level Humanitarian Admission Programme upon arrival, albeit on the 

basis of a different provision of the Residence Act, section 23(1). This permit offers rights 

different from those granted to recognised refugees, resettled refugees, and federal programme 

beneficiaries. The Residence Act does not explicitly grant state-level programme beneficiaries 

access to the labour market, but this access has been granted by section 31 of the Employment 

Regulation of 30 June 2013. State-level programme beneficiaries may also study but, unlike 

federal programme beneficiaries, they may apply only for lower social benefits than German 

citizens (section 1(1) of the Asylum Seekers’ Benefits Act). Due to the private sponsorship 

system in place for state-level programmes, social welfare authorities can further claim 

reimbursement for the costs if a beneficiary applies for these latter benefits. Unlike recognised 

refugees (but like resettled refugees and federal programme beneficiaries), they are not issued 

refugee travel documents and thus treated less favourably in expulsion procedures (section 

53(3) of the Residence Act). They also do not enjoy the same privileges as recognised refugees 

with regard to citizenship (section 12(1) of the Nationality Act) and permanent residence 

(section 26(4) of the Residence Act). Unlike recognised and resettled refugees, they may not 

apply for family reunion without proof of financial resources (sections 5(1) and 29 of the 

Residence Act). They are thus treated less favourably than all other ‘legal entry’ beneficiaries. 

 

The differences between the Permanent Resettlement Programme and the federal and state-

level Humanitarian Admission Programmes expose the critical variation in Germany’s 

humanitarian admissions that leads to better conditions for some beneficiaries, although being 

admitted through one programme instead of another is often luck more so than any other factor. 

Despite these inconsistencies, the German ‘legal entry’ framework is generally viewed as a 

potential model for international refugee protection. However, the EU-Turkey deal has largely 

undermined this momentum, transforming the framework into a tool for efficient management 

of refugee arrivals. Whereas management is necessary to ensure effective protection, it 

becomes problematic when its focus shifts from protection to containment in the sense of 

movement control and goes along with restrictions to the rights of those seeking protection. As 
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will be shown subsequently, this is the case for both resettlement and humanitarian admission 

in the German context, albeit for different reasons. 

The subversion of resettlement in the aftermath of the EU-Turkey deal 

 

On 18 March 2016, the EU and Turkey agreed upon several measures to address the arrival of 

several thousand refugees per day on the Greek islands. The EU-Turkey deal is a symbol of 

paradigmatic change in European and international refugee policy that prioritises more 

efficient administrative response to refugee movements over individual rights to asylum 

(Deutsches Institut für Menschenrechte 2016). This political agreement has not yet been fully 

implemented, and full implementation remains uncertain in light of recent political 

developments in Turkey. However, as a paradigmatic shift, it confirms that Germany and the 

wider EU increasingly consider resettlement as a tool for efficient administration, management, 

and consequently containment of refugees rather than a tool for protection that complements 

refugee protection in first countries of asylum (Chetail 2016: 587). The EU-Turkey deal thus 

exacerbated the tendency in European refugee policy of limiting the responsibilities of the EU 

and its Member States at the expense of first countries of asylum, especially those in the Global 

South, and ultimately the rights of refugees (Chetail 2016: 593; Chetail and Bauloz 2011: 4; 

Goodwin-Gill and McAdam 2007: 409; Valluy 2009:277). 

 

Under the EU-Turkey deal, all irregular migrants arriving in Greece via Turkey after 20 March 

2016, are to be returned to Turkey. For every Syrian returned to Turkey from the Greek islands, 

another Syrian is to be resettled from Turkey to the EU. According to the joint statement of the 

EU Council and the Turkish government: 

 

[R]esettlement under this mechanism will take place, in the first instance, by honouring 

the commitments taken by Member States in the conclusions of Representatives of the 

Governments of Member States meeting within the Council on 20 July 2015, of which 

18.000 places for resettlement remain. Any further need for resettlement will be carried 

out through a similar voluntary arrangement up to a limit of an additional 54,000 

persons. The Members of the European Council welcome the Commission's intention 

to propose an amendment to the relocation decision of 22 September 2015 to allow for 

any resettlement commitment undertaken in the framework of this arrangement to be 

offset from non-allocated places under the decision. Should these arrangements not 

meet the objective of ending the irregular migration and the number of returns come 

close to the numbers provided for above, this mechanism will be reviewed. Should the 

number of returns exceed the numbers provided for above, this mechanism will be 

discontinued. 

 

This phrasing shows that the agreement does not conceive resettlement as a measure to take up 

responsibility for refugee protection in solidarity with first countries of asylum that are 

confronted with the arrival of much larger numbers of refugees than the EU. The declared will 

to offset the number of resettled refugees in terms of the EU-Turkey deal from former pledges 

does not easily reconcile with the spirit of the Preamble of the Refugee Convention that implies 

a moral duty of the signatories to the Convention to engage in responsibility-sharing, nor does 

it emphasize the importance of resettlement as a durable solution. It rather takes advantage of 

the fact that resettlement programmes do not entitle anyone to access protection but construe 

the selection of beneficiaries as purely administrative measures. Bearing this aspect in mind, 

resettlement, as understood in terms of the EU-Turkey deal, is designed as an instrument to 

replace protection granted to individual arrivals by a mechanism more suitable for 
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administrative planning and less attuned to individual circumstances and rights (Chetail 2016: 

590). The inadequacy of such a response is underscored by the fact that beneficiaries of 

Germany’s Permanent Resettlement Programme are not granted refugee status and the 

corresponding rights. 

 

At the national level, the German government has decided to ‘offset’ its share of refugees in 

the ambit of the agreement from the numbers it pledged to resettle at the EU Council meeting 

of 20 July 2015. It is expected that the majority of the 1,600 refugees that Germany pledged to 

resettle in the framework of its Permanent Resettlement Programme in 2016 and 2017 will be 

resettled as part of the EU-Turkey deal. The focus on Syrian refugees dismisses the plight of 

refugee populations such as the Rohingyas in Bangladesh, Somalis in Kenya or Liberians in 

Guinea (Fielden 2008; Milner and Loescher 2011; Slaughter and Crisp 2009; UNHCR 2006: 

105). Resettlement is thus perverted to a tool for the efficient administration, management and, 

concomitantly, containment of refugee movements instead of responsibility sharing and the 

enhancement of individual rights on a global level. 

 

This analysis, however, cannot fully extend to Germany’s Humanitarian Admission 

Programmes, which warrant critique on other grounds, namely that they may be described as a 

weak substitute for more sustainable solutions such as family reunion and resettlement stricto 

sensu. 

 

Humanitarian admission as a weak substitute for durable solutions 

 

The Humanitarian Admission Programmes were arguably created to ‘manage’ and prioritise 

the admission of Syrian refugees under alternative legal and administrative processes that are 

separate from the usual instruments of German immigration law that allow for the admission 

of refugees from first countries of asylum. Had the Permanent Resettlement Programme been 

widened, many Syrians could have been resettled without the setup of alternative Humanitarian 

Admission Programmes, at either the state or the federal level. Many Syrians could also have 

gone to Germany through family reunion if the provisions allowing for reunion with the 

extended family under general immigration law had been applied more generously. 

 

Humanitarian admission as a weak substitute to resettlement 

 

Although the status of resettled refugees differs from the status of recognised refugees, it offers 

a wider range of rights and guarantees and there is no reason why these rights and guarantees 

should not be granted to the beneficiaries of humanitarian admission. The only legal argument 

for a difference in treatment is that, when the Humanitarian Admission Programmes were 

created in 2013, UNHCR did not consider the Syrian refugee crisis as a protracted refugee 

situation, which called for resettlement as a durable solution (Goodwin-Gill and McAdam 

2007: 497). Although UNHCR has no general definition of a protracted refugee situation, it 

has repeatedly described a protracted refugee situation as ‘one in which refugees find 

themselves in a long-lasting and intractable state of limbo’ (UNHCR 2004: 1). It has held that 

such a situation arises where ”refugee populations of 25,000 persons or more … have been in 

exile for five or more years in developing countries” (UNHCR 2014: 2). In 2013, the Syrian 

refugee crisis had not yet passed the threshold of five years. Thus, the federal and state 

governments were in a position to argue that beneficiaries of humanitarian admission did not 

meet the preconditions for resettlement and could therefore be treated differently. They were 

also in a position to argue that, in order to be granted a full set of rights per the Refugee 

Convention, beneficiaries of humanitarian admission could apply for asylum subsequent to 
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their arrival. However, most beneficiaries of humanitarian admission are now in the same or a 

similar situation as beneficiaries of the Permanent Resettlement Programme — most find 

themselves outside their country of origin, owing to a well-founded fear of being persecuted 

for reasons relevant for refugee status — and should therefore be granted the same rights and 

guarantees. Germany’s failure to grant all Syrian refugees, if not refugee status, at least the 

status of resettled refugees can thus no longer be justified. 

 

Humanitarian admission as a weak substitute for family reunion 

 

The federal Humanitarian Admission Programmes did not require a family link, but it is likely 

that some federal programme beneficiaries fit the criteria for family reunion under general 

immigration law. In that case, they would have been entitled to a family reunion visa and other 

Syrians could have been admitted on a humanitarian basis instead. Beyond these cases, it is 

more obvious that the state-level Humanitarian Admission Programmes function as a substitute 

for family reunion schemes. Although there is no entitlement to a visa for family reunion 

beyond the core family (spouses, minor children, and parents of minor children), German 

immigration law contains provisions for the reunion of members of the extended family 

(section 36(2) of the Residence Act. It also allows for exceptions to the obligation to show the 

ability to cover one’s livelihood expenses (section 5(1) of the Residence Act). Immigration 

authorities have discretion to apply these provisions and do so only in very specific cases, 

especially related to parents of adults in need of specific personal care, and relatives of 

nationals from countries exempt from visa requirements. Due to its discretionary character, it 

is almost impossible to challenge a decision that refuses family reunion to members of the 

extended family successfully, as long as this decision is not arbitrary. Therefore, the authorities 

are reluctant to create precedents in the application of these provisions because any departure 

from such precedents in similar cases could constitute a breach of the constitutional right to 

equal treatment and thus be arbitrary (Sachs 2014). More specifically, once authorities grant 

family reunion based on the discretionary provisions of the Residence Act to extended family 

members of Syrian refugees who live in Germany, it becomes more difficult to refuse family 

reunion to later applicants who find themselves in a similar situation. Humanitarian admission, 

as any decision by a public authority, is also subject to judicial review but challenging the 

refusal of humanitarian admission is even harder than challenging the refusal to benefit from 

extended family reunion. The decision on family reunion is taken jointly by the federal consular 

services abroad and the state immigration authorities whereas humanitarian admission requires 

the additional approval of the Federal Ministry for the Interior (Bergmann and Dienelt 2016). 

The combination of discretion on different levels makes it almost impossible to prove the 

arbitrary character of a decision. The states have thus opted for an approach that allows for 

better planning, to the detriment of the individual rights of the refugee and his or her family.  

 

Conclusion 
 

The German ‘legal entry’ framework offers more venues for protection than in any other EU 

Member State, but it fails to provide its beneficiaries with the same status, the same scope of 

protection, the same rights and guarantees as refugees who are recognised in the regular asylum 

procedure. It combines various programmes with multiple admission criteria and procedures 

that offer an easier and faster access to protection for some to the detriment of others. This 

suggests that the underlying political intention for the setup of the framework is not necessarily 

to ensure protection but rather to facilitate efficient administrative procedures and to contain 

refugee movement. The design of the framework fails to align the status and rights of 

beneficiaries of one or the other kind of ‘legal entry’ and thus lacks consistency. 
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Such a fragmented framework is not an ideal model for the development of ‘legal entry’ 

frameworks in other countries, nor on the EU level. Syrians admitted to another country due to 

war-related persecution should obtain the same status, the same rights, obligations, and 

guarantees, independently of the administrative set-up of the programme that has led to their 

resettlement elsewhere. It would be appropriate to grant them refugee status and all rights 

guaranteed by the Refugee Convention as well as all rights guaranteed to refugees under 

European and national law. 
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